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CRIMINAL APPEALS IN ENGLAND. 











In England the law goes on the theory 
that an appeal is a luxury, not a right. One 
trial in a court of record by a jury of his 
peers is all to which any defendant is en- 
titled. The presumption is that the trial 
court is right in all its ruling and that the 
defendant has had a fair trial. If this be 
the proper view, why is there so much ex- 
aggerated resentment expressed by some 
members of the bar in this country at the 
American Bar Association’s propaganda to 
cast the burden of justifying reversals on 
the appellate courts by requiring the appel- 
late judges to find affirmatively “that the 
error complained of has injuriously affect- 
ed the substantial rights of the parties,” be- 
fore a judgment of the lower court can be 
set aside? 

In England they go even further and 
deny all appeals based on the mere “errors” 
of the trial court. Section 4 of the Crim- 
inal Appeal Act of England provides: 


“The Court of Criminal Appeal on any 
such appeal against conviction shall allow 
the appeal if they think that the verdict of 
the jury should be set aside on the ground 
that it is unreasonable or cannot be sup- 
ported having regard to the evidence, or 
that the judgment of the court before whom 
the appellant was convicted should be set 
aside on the ground of a wrong decision 
of any question of law, or that on any 
ground there was a miscarriage of justice, 
and in any other case shall dismiss the ap- 
peal; provided that the court may, notwith- 
standing that they are of opinion that the 
point raised in the appeal might be decided 
in favor of the appellant, dismiss the ap- 
peal if they consider that no substantial 
miscarriage of justice has actually oc- 
curred.” 


The power of correcting verdicts and 
judgments and even of substituting one 
verdict for another is a step our Eng- 
lish brethren have taken which has been 


the chief cause of reducing the number of 
new trials to a minimum in that country. 
This step seems so radical to the American 
lawyer of the old school as to smack almost 
of sacrilege. And yet the American bar 
must come even to this point if they have 
any idea effectually to relieve the conges- 
tion in our trial courts due to the retrial 
of cases because of reversals for errors 
which could easily have been corrected by 
the appellate court. 

Section five of the Criminal Appeal Act 
of England provides as follows: 


“If it appear to the Court of Criminal 
Appeal that an appellant, though not prop- 
erly convicted on some count or part of the 
indictment, has been properly convicted on 
some other count or part of the indictment, 
the court may either affirm the sentence 
passed on the appellant at the trial, or pass 
such sentence in substitution therefor as 
they think proper, and as may be war- 
ranted in law by the verdict on the count 
or part of the indictment on which the 
court considers that the appellant has been 
properly convicted. Where an appellant has 
been convicted of an offense and the jury 
could on the indictment have found him 
guilty of some other offense, and on the 
finding of the jury it appears to the Court 
of Criminal Appeal that the jury might 
have been satisfied of facts which proved 
him guilty of that other offense, the court 
may, instead of allowing or dismissing the 
appeal, substitute for the verdict found by 
the jury a verdict of guilty of that other 
offense, and pass such sentence in substitu- 
tion for the sentence passed at the trial 
as may be warranted in law for that other 
offense, not being a sentence of greater 
severity.” 

The old doctrine of reversible error is 
making its last stand. It was, for many 
years, the chief recourse of the nimblest wits 
of the bar who often made no concealment 
of the fact that they frequently permitted, 
and even encouraged, the courts to commit 
some error during the course of the trial 
upon which they might subsequently prose- 
cute an appeal; and so often have lawyers 
succeeded at this game that the people are 
“on,” to use a slang expression, and are 
determined to stop it. It would become 
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matter and co-operate with the efforts be- 
ing put forth to rid the practice of this 
obstruction to the prompt administration 
of the law. 


At the last meeting of the American Bar 
Association, in Boston, after some of the 
greatest leaders of the bar had advised the 
abandonment of the doctrine of “reversible 
error” in favor of the more modern doctrine 
of “the substantial rights of the parties” as 
being the only ground for reversal by ap- 
pellate tribunals, some lawyer arose, whose 
name we have forgotten, with a small fol- 
lowing back of him, to defend the old doc- 
trine on the plea that to abolish it would 
be to remove all sanction surrounding the 
rules of evidence and trial practice which 
had heretofore compelled trial courts to 
proceed: in a very careful manner. Such 
an argument, it is easily seen, proceeds on 
the assumption that trial courts are, as a 
rule, corrupt or incompetent, and require 
the closest supervision of all the details of 
their administration on the part of appel- 
late tribunals. This doctrine, if carried to 
its logical conclusion, would require a court 
of appeals for every trial court and would 
effectually clog the wheels of justice. 

Ultimately the law must depend on the 
integrity and fairness of the men who di- 
rect its administration in the nisi prius 
courts. And since, to err is human, will it 
not be found quite impossible to secure 
judgments into which some error will not 
always be injected? A litigant is entitled 
to but one trial of his cause and he should 
be made to abide the result of that trial un- 
less the court on appeal is fully convinced 
from an examination of the entire record 
that the substantial rights of the party 
have been affected. And so, in the latter 
event, the appellate court should have the 
power to correct the judgment, wherever 
possible, to make it conform to the law 
and the’ evidence even to the taking of tes- 
timony in the appellate court to supply for- 
mal proof or to determine the competency 
or materiality of rejected testimony. 

R. 





SPECIAL ISSUE ON UNIFORM JUDICIAL 
PROCEDURE. 





This issue is largely devoted to the pre- 
sentation of the efforts being made by the 
new committee of the American Bar As- 
sociation on Uniform Judicial Procedure. 
The able chairman of this committee, whose 
portrait fronts the editorial in this issue, 
has secured for us the special articles that 
appear herein. We heartily commend the 
sincere endeavors of this committee to 
solve this great problem and their very 
feasible plan to begin first with the pro- 
cedure in the federal courts. 








NOTES OF IMPORTANT DECISIONS 





CARRIER—ACT IN APPARENT EMER- 
GENCY QUALIFYING THE RULE OF DUTY 
TO PASSENGERS.—We frequently find cases 
illustrating the principle of conduct in an ap 
parent emergency relieving an employee from 
the charge of contributory negligence. There 
is back of this, however, generally at least, 
the negligence of the employer helping to 
bring about the appearance of an emergency, 
for it is to be conceded that an apparent emer- 
gency is equal, under some circumstances, to a 
real one. Also we know of the principle in 
connection with a bystander risking his life in 
rescue or attempt to rescue one in peril, a con- 
dition to his recovery being that the party 
rescued would have had an action 


In Stewart v. Central Vermont Ry. Co., 8 
Atl. 745, decided by Vermont Supreme Court, 
acts in an emergency take on an entirely dif- 
ferent relation. Instead of their serving to 
fix liability as in the instances above alluded 
to, they were held to release therefrom, or, 
rather, to excuse its being imposed. The facts 
show that just as a train started a man ran 
out of the station to board it. He reached for 
the handle of the car and as he did so stumbled 
and fell lengthwise on the platform and seem- 
ed about to roll under the wheels. The con- 
ductor applied the emergency brake and plain- 
tiff, not yet having tound a seat was thrown 
down in the aisle, suffering injury. The court 
held that there was an apparently imperative 
duty and “in these circumstances negligence 
cannot be attributed to the defendant.” 


The equipping of a train with an emergency 
brake is primarily to protect the lives of its 
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passengers, not the avoidance of injury to oth- 
ers; but in this case the court said that: 
“Whether we regard the man who was attempt- 
ing to board the train as a passenger, a licen- 
see or a trespasser, the immediate stopping of 
the train was a duty owed him after he was 
seen.” 

In answer to the argument that the man 
did not roll from the platform and therefore 
there really was no danger, it was held that the 
act “on the spur of the moment” nevertheless 
excused the carrier. One must approve this 
ruling or consider that the purchase of a ticket 
by @ passenger commits the carrier, using 
dangerous machinery for the transportation 
that has been purchased, to a disregard of the 
rights of others. Such a contract would, in 
its essence, be contra bonos mores. 








PROPOSED REFORMS IN CRIMINAL LAW 
AND PROCEDURE. 





I do not purpose dealing with proposed re- 
forms in criminal law and procedure from a 
lawyer’s viewpoint, but rather, if I can, to in- 
dicate what I believe to be the laymen’s view- 
point. My notion is that work on the trial 
bench should give one a singular opportunity 
of ascertaining and sensing the opinions held 
by the ordinary, average citizen as to the de- 
fects in the administration of our criminal law, 
as made apparent to such ordinary, average 
citizen, by observing the trial of criminal 
causes. This is especially true of jurors who, 
after the trial and disposition of criminal 
causes, often discuss with the trial judge rules 
announced in the court’s instructions. 

As lawyers, we know that the procedure now 
involved in the trial of a criminal cause is 
often the subject of criticism, censure, and 
ridicule, not alone and only by the careless 
and unthinking, but by the earnest and ser- 
lous-minded citizenry and by a conservative 
and thoughtful press—and I think I may also 
say, is never the subject of praise, commenda- 
tion, or admiration, from such sources. 

It is quite the order of the day for the laity 
to express wonderment and exceeding admira- 
tion at the methods used and employed to-day 
in medicine, surgery, engineering, astronomy, 
and, in short, all sciences, whereby the pur- 
Poses and results of such sciences are sub- 
served and their wonderful and amazing re- 
sults obtained. 

The only purpose of a criminal trial is the 
ascertainment of truth, and such should be its 
result. 





Yet, can any of us say that we even know 
of intermittent or sporadic expressions of com- 
mendation from the laity as to the methods to- 
day used for the ascertainment of truth in the 
science of Criminal Law? There is only one 
answer, and it is not in the affirmative. 

The results obtained by our court procedure 
in criminal causes is known to be truth un- 
ascertained in such a large proportion of cases 
as to make such failure and defect the basis 
for the criticism so prevalent, and to make 
such defect and the remedy thereof a matter 
of concern to the legal profession. 

I wish to avoid for the purposes of this 
paper, any investigation of legal history in 
discussing the rules which now hedge and con- 
fine and limit the course of a trial in a crim- 
inal case, as I deem it will fully serve, with- 
out cause for controversy, the purpose of this 
discussion to say that when the rules that I 
shall hereinafter discuss were formulated and 
first applied, that crying and imperative neces- 
sity then existed for their adoption and appli- 
cation. 

Not only were many minor offenses made 
punishable with death or confiscation of prop- 
erty, but the courts were of the King’s ap- 
pointing; were weak, vacillating, without con- © 
science, and only too glady did the bidding of 
those in authority. The courts were only an 
adjunct or additional instrument whereby the 
whims or caprices of the King and those of 
his favorites were given voice.- 

The conviction of those innocent of wrong- 
doing, and the infliction of cruel and inhuman 
punishment was the rule and not the excep- 
tion, and this outrageous condition was then 
sufficient reason for the declaration that the 
defendant at the outset of the trial is pre- 
sumed to be an innocent man; that he is not 
required to prove himself innocent; that the 
trial should be commenced with the legal pre- 
sumption that the defendant is innocent of the 
particular crime with which he is charged and 
also innocent of the intent to commit the 
same; that the jury should act upon and be 
guided by this presumption of innocence, in 
their consideration of the evidence when de- 
liberating upon their verdict; that the jury 
should consider the evidence in the light of 
this presumption of innocence; that such pre- 
sumption abides with the defefidant through- 
out the entire trial of the case; that the jury 
should reconcile the evidence if possible with 
the presumption of innocence; that such pre- 
sumption is not an idle form but an important 
part of the law of the land; that this pre- 
sumption of innocence has the weight and 
effect of evidence in the defendant’s behalf; 
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that if, under the evidence, there is a reason- 
able theory upon which the defendant might 
be innocent, the jury must so find; that in 
order to find the defendant guilty, the minds 
of the jury must be so convinced by the evl- 
dence to a moral certainty and to the exclusion 
of all reasonable doubt, and not so convinced, 
the defendant must be found not guilty. 


When the people, some several hundred 
years ago, wrested from their sovereign the 
right to a trial by a jury of their peers, they 
also threw all of the safeguards above enum- 
erated about the man accused of crime, be- 
cause it had theretofore been the custom to 
accuse innocent men of crime, and the trial 
court must in this day and in this present age, 
in compliance with our criminal law and pro- 
cedure, iterate and reiterate such rules to a 
jury when it can certainly with truth be said 
not to be the custom to accuse innocent men 
of crime and wrong-doing in this day. 

The layman would not have the converse of 
such rules declared as the law to remedy the 
condition of law enforcement; that is, does not 
desire the law to be that a defendant is pre- 
sumed guilty, nor that he should be by a jury 
found guilty on slight or inconsequential evi- 
dence—but the layman objects to the abuse 
now permitted of. such rules to the advantage 
of the manifest wrong-doer. And, indeed, how 
often does the courtroom present the spec- 
tacle of a wrong-doer on trial with the major 
portion of his defense—oftentimes his sole 
defense—consisting only in shielding himself 
behind such rules to protect himself from his 
guilt. 

I would not make it incumbent upon courts 
to instruct the jury as above mentioned—be- 
cause such rules of conduct are now part of 
the ‘very warp and woof of the consciences of 
men; and, an intelligent and sane application 
of such rules are instinctively and unconscious- 
ly the guide of jurors in determining the guilt 
or innocence of one on trial. The juror of this 
day has an inherent repugnance at finding a 
guiltless man guilty. 

The hearts and consciences of the man to- 
day is desirous of being just and that no inno- 
cent man may be found guilty; hence, the in- 
nocent man needs not the stilted statement by 
the court to the jury of such rules, to insure 
his freedom, while the guilty man, too, often 
prevents his guilt from being pronounced by 
raising in the mind of the jury a false and 
exaggerated idea of the application of such 
rules. 

The rule that “the defendant is presumed to 
be innocent,” has been termed “a farcia] fic- 





tion of the criminal law,’ with which state- 
ment the layman is indeed inclined to agree, 


A thoughtful juror once said to me, after 
he had been dismissed for the term, that he 
could not understand why the law should re 
quire the jury to indulge in any presumptions 
whatever as to either the guilt or the inno- 
cence of the defendant and thought that a 
better rule would be to require the jury to 
indulge in none. 


He said he knew when he was selected as a 
juror in a criminal case that the defendant 
had been accused by some person of commit- 
ting an offense and that such person had 
sworn to a complaint so charging; that the 
State’s Attorney had given the matter some 
notice and caused a preliminary examination 
to be held and that an examining magistrate, 
after such examination, had found there was 
probable cause to believe the defendant guilty 
and had accordingly directed that the defend- 
ant be tried in the District Court, and wanted 
to know, after such proceedings and investt- 
gation, why notwithstanding was the jury re 
quired to presume the defendant innocent 
when the only real presumption that a juror 
could honestly have, if he was required to pre 
sume at all, was to the contrary. The same 
line of reasoning would warrant the same con- 
clusion if the prosecution were the result of 
an indictment by a grand jury. 


Another juror at one time asked me if the 
legal wrong of crime consisted not in the 
commission of the crime alone, but also of 
having it proven under the rules against the 
offender. 

He argued that if one accused of crime need 
not be a witness for or against himself; if he 
was presumed to be innocent; and, if he could 
not be found guilty unless so proven to a moral 
certainty and beyond all reasonable doubt, 
was not the logical effect that of the law de 
claring that one may violate the criminal code 
but it was legally wrong to so violate it that 
it could be proven in conformance with the 
rules. 

The rule that a conviction cannot be re 
turned unless the jury believe the defendant 
guilty beyond all reasonable doubt, or as some 
courts put it, “to a moral certainty and to the 
exclusion of all reasonable doubt,” is the chief 
bulwark of the guilty man on trial to-day, and 
is no advantage one time in a thousand to the 
man on trial who is in fact innocent. 

If the world at large were guided by such 
rule and adopted the same in determining the 
important affairs of life, civilization 


| stagnize and decay in a decade. 
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What would have been the progress during 
the past four hundred years of surgery, medi- 
cine, engineering, or any other science, if 
such rules had been by them adopted and fol- 
lowed? 

Would it not be better and promote the 
search for truth in a criminal trial if the jury 
were, in this respect simply told, in effect, 
that if from the evidence they honestly be- 
lieved the defendant guilty, so to find him; 
and if they did not honestly believe him 
guilty, to acquit him? And, again, is not this 
the rule that most juries adopt anyway, when 
convictions are obtained? 

Many times, I have had jurors say to me 
after a verdict of acquittal, that they believed 
the defendant guilty as honestly and firmly as 
they ever believed anything, but had agreed 
to an acquittal because the state perhaps had 
not, as they interpreted the rule, excluded all 
reasonable doubt of his guilt. 

Many honest, earnest, intelligent men are 
so constituted in mental makeup that they 
would be willing to believe nothing in this 
world if they had to arrive at such belief to a 
moral certainty and to the exclusion of all 
reasonable doubt, and such men are indeed 
often on juries. 

Does not a correct and understanding ap- 
plication of the rules hereinbefore enumerated, 
to the mass of contradicting evidence adduced 
in the usual criminal trial, require and demand 
a degree of logic and an analytical mind sel- 
dom found to be possessed by the usual com- 
posite jury mind in criminal cases, or even by 
its individual members? We cannot have 
trained logicians for jurors and does not an in- 
telligent application of such rules to the facts 
so require? In short, is not the aborted crim- 
inal verdict in many instances the direct re- 
sult of honest and earnest minds confused and 
bemuddled by the court’s instructions in the 
respects mentioned, and is it in any wise ne 
cessary to require the labored and verbose 
statement of these rules by the court that the 
innocent man may so prove himself? 

The layman fails to understand why the 
rule that a defendant need not testify in his 
own trial and that if he does not do so, such 
fact cannot be considered to his disfavor, as- 
sists in the ascertainment of truth, and I con- 
fess I am like-minded. 

The constitutional guarantee that a defend- 
ant cannot be made a witness against him- 
self, and the rules of procedure that have 
grown up thereunder successfully prevent 
more guilty men from being punished or dis- 
covered than perhaps any other single fea- 
ture of our criminal code. 





It is directly in contravention of procedure 
used in every other inquiry that men are 
called upon to make in important affairs. Such 
rule can be of no advantage to the man who 
is in fact innocent and is oftentimes of in- 
calculable advantage to the man who is in fact 
guilty. 


Our present system of procedure whereby a 
defendant need not disclose the line of his de 
fense until the State has produced all of the 
testimony against him, I maintain to be en- 
tirely wrong. It only tends to defeat justice, 
promotes and induces perjury, and extends to 
the man that is in fact guilty an inducement 
and opportunity to assert a perjured defense 
with but a minimum opportunity of discovery, 
and if such procedure affords the man who is 
in fact innocent any protection that he should 
need, I confess I cannot discern it. 

Many times I had the Prosecuting Attorneys 
say to me during the progress of the state’s 
case, that they were absolutely in the dark as 
to what the defendant intended advancing as 
a defense, and were, therefore, unable to have 
witnesses in attendance upon court to rebut 
such testimony if untrue, and in some in- 
stances, I have had Prosecuting Attorneys re- 
late to me after a criminal case had been dis- 
posed of, the perjured nature of a defendant’s 
testimony, and how easy it would have been 
to so conclusively have shown, had he been 
appraised of the genera] nature of defendant’s 
testimony in sufficient time to obtain wit- 
nesses. 

The defendant now not only has every op- 
portunity to show the true facts of a charge 
but also an excellent opportunity of producing 
untrue testimony without detection until too 
late to be shown to the jury. 

To remedy this feature of our criminal pro- 
cedure, the defendant should be required to 
submit himself for general cross-examination 
at the time of his preliminary examination or 
before the grand jury, or should be required 
to make a statement of defense at the time 
he pleads to the indictment or information. 
The defendant has ample opportunity to in- 
vestigate and prepare to meet the truth of 
the charge against him while the state has but 
slight opportunity to investigate or prepare to 
meet the truth of the defense offered. 

If the purpose of a criminal trial is the as- 
certainment of truth, this procedure offers 
only the possibility of and for the concealment 
of truth. 

I think the instances are exceedingly rare 
when it can with any show of reason be said 
that the Prosecuting Attorney desires to de 
ceive justice and to convict an innocent per- 











206 CENTRAL LAW JOURNAL. No, 12 





eT 





son, while, on the contrary, it must be said to 
be true, without exception, that every guilty 
man, who stands trial, does desire to deceive 
justice and have a guilty man found innocent. 
I am not speaking of the innocent man who is 
wrongly accused. He does not need this ex- 
ceeding handicap placed upon his accuser in 
order to establish his innocence. 

I do not believe that the frequency of mis- 
carried justice for which the public so fre- 
quently criticise courts, lawyers, and juries, 
will to any appreciable extent, ever be les 
sened until we go to the very fundamental 
principles of our code criminal and build anew, 
and permit the trial of criminal causes in the 
light of man’s mental aspect and environ- 
ments to-day, and not his mental aspect and 
environment of several hundred years ago. 

In conclusion, let me say that I full well 
realize that there are indeed few lawyers, and 
especially of the old school, who will in any 
portion agree with the foregoing, and on the 
contrary, will, if questioned, brand the same 
as legal anarchy and rabid heresy. 

I desire, however, to assure my barrister 
brethren so minded that their quarrel then 
lies with the earnest and thoughtful man of 
the street, who has observed the many fail- 
ures of criminal trials to-day; who has given 
some thought to a remedy, unhampered and 
unfettered in mind by the doctrine of pre- 
cedent or ancient usuages. 

EDWARD A. WALTERS. 

Shoshone, Idaho. 








SEEKING TO INDUCE CONGRESS 
TO PERMIT THE SUPREME 
COURT TO REGULATE PROCED- 
URE AT LAW IN FEDERAL 
COURTS. 





An Associated Press tglegraph item ap- 
peared in the newspaper press all over the 
country not so many weeks ago, to the fol- 
lowing effect, to-wit: 

“Legislation giving the Supreme Court of 
the United States the same thorough con- 
trol over law practice in the federal courts 
as it has for years possessed over equity 
suits is to be urged upon Congress this win- 
ter. Advocates of the change will point to 
the revolutionary reforms in equity prac- 





tice, just directed by the court, as an as- 
surance that the court would remedy un- 
popular features on the law side of the 
courts. 

The equity practice was changed with the 
view of reducing the cost of litigation and 
of speeding suits to final determination 
Congress possesses control over the law 
practice now, but complaint is made that 
Congress is so unwieldy as to make imprac- 
tical detailed changes in such technical mat- 
ters as rules of courts. 

The American Bar Association is ex- 
pected to lend its support to the campaign 
to increase the powers of the Supreme 
Court, the subject having been considered 
by the association at its last meeting.” 

To those who are on the inside this tele- 
graphic information shows the quiet but 
effective efforts which the American Bar 
Association Committee on Uniform Judi- 
cial Procedure is putting forth to achieve 
its great purpose, to-wit, a Uniform Code 
of Procedure. 

Such an ideal as this committee has set 
before them cannot be realized in a day, 
but it is proceeding along lines that are 
bound to bring success. 

~The readers of this Journal are well ac- 
quainted with the ideas of the energetic 
chairman of this committee, Mr. Thomas 
W. Shelton, of Norfolk, Virginia; who 
contributes to this issue of the Journal. 
Mr. Shelton has been a contributing editor 
of this Journal for years, discussing fre- 
quently in these columns questions con- 
cerning the reform of judicial procedure. 
We are confident that Mr. Shelton has the 
right idea of the path along which this re- 
form should go, which idea Mr. Shelton 
has exemplified in many articles appearing 
in these columns during the last few years. 
(See 71 Central Law Journal, 330; 72 id. 
114; 73 id. 319; 74 id. 381; 76 id. 111). 

Mr. Shelton’s view is that all reforms in 
procedure should begin at the most aw- 
thoritative source, to-wit: the Supreme 
Court of the United States. With a code 
procedure governing actions at law and in 
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equity adopted by the Supreme Court of 
the United States for all federal courts, it 
would not be difficult, it would seem, to 
persuade state legislatures to adopt such 
code as a uniform code of procedure 
throughout the country. Both the prestige 
and ability of the source of such a code, 
and the policy of having state procedure 
to conform to procedure in the federal 
courts will lead to its general acceptance. 


There are two things upon which Mr. 
Shelton is very insistent with regard to re- 
shaping our rules of procedure. The first is, 
that legislatures shall keep hands off. The 
condition of procedure in New York shows 
how hopeless is any attempt to reform 
procedure by legislative tinkering. The sec- 
ond is, that there shall not be adopted any 
wild experiments which would reduce pro- 
cedure to primeval conditions when judg- 
ments were pronounced on mere oral appli- 
cation to king or his representative “sitting 
in the gate of the city.” Mr. Shelton stands 
for a perfect record so that the state, as 
well as the parties, shall know. what was 
litigated. If the first pleading and the 
judgment show clearly the matter litigated 
and that the court has jurisdiction, then he 
is willing to adopt any other changes or 
suggestions looking to a speedy trial and to 
the avoidance of micarriages of justice due 
to technical errors. Thus he is in favor of 
very liberal provisions for amending a 
pleading to perfect the record, even after 
evidence has been introduced, but the first 
pleading, which alone invests a court with 
jurisdiction, must show a cause of action as 
well as apprise the defendants of the na- 
ture of the cause of action against him. 


We believe Mr. Shelton speaks for the 
great majority of the profession and that 
the paths along which he prefers to pro- 
ceed are those that will lead to early and 
lasting success. 


ALEXANDER H. Rossins. 


St. Louis. 





UNIFORM JUDICIAL PROCEDURE 
WILL FOLLOW SIMPLIFICATION 
OF FEDERAL PROCEDURE. 





When the American Bar Association 
came to the unanimous conclusion that this 
country should be relieved of the unneces- 
sary burden inflicted upon it by a patch- 
work, unrelated pleading and procedure it 
forthwith set about seeing to it that it was 
done. It meant to religiously preserve the 
niceties of the law, but to abolish the 
wantom wastefulness of technicalities; to 
see that the law was enforced with due re- 
gard to fixed rules of procedure but not so 
fettering individuality as to deprive judi- 
cial procedure of the saving grace of judi- 
cial discretion. It did not hobble its reso- 
lution with any particular form of plead- 
ing for it sought only that which is best 
suited to a simplicity that affords no op- 
portunity for subtlety. And, these things 
once accomplished through the Federal 
Congress, with reference ‘to the inferior 
Federal Courts, a -simple ordinary faith 
in the common sense of a practical and 
patriotic people impels the belief that they 
would be adopted by the Legislatures for 
use in the State Courts. Thus, there wotild 
likewise be brought about uniformity of ju- 
dicial procedure. Upon this largely depends 
the fostering of closer political, commercial 
and social relations among the States and 
there is no more basis of reason for differ- 
ing, court procedure than for differing lan- 
guages. It is a useless expense to litigants 
and an inconvenience to lawyers. These 
thoughts were given formal expression at 
Milwaukee, (1912) in a resolution unan- 
imously adopted: 


“Whereas, Section 914 of the Revised 
Statutes has utterly failed to bring about a 
general uniformity in Federal and State 
proceedings in civil cases; and 

Whereas, It is believed that the advan- 
tages of State remedies can be better ob- 
tained by a permanent uniform system, 
with the necessary rules of practice pre- 
pared by the United States Supreme Court; 
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Now, Therefore, Be it and it is hereby 
resolved ; 

First: That a complete uniform system 
of law pleading should prevail in the Fed- 
eral and State Courts. 

Second: That a system for use in the 
Federal Courts, and as a model, with all 
necessary rules of practice or provisions 
therefor, should be prepared and put into 
effect by the Supreme Court of the United 
States. 

Third: That to this end Sec. 914 and 
all other conflicting provisions of the Re- 
vised Statutes should be repealed and ap- 
propriate statutes enacted. 

Fourth: That for the purpose of pre- 
senting these resolutions to Congress and 
otherwise advocating the same in every 
legitimate manner, there shall be appointed 
a committee of five members to be selected 
by the President to be known as ‘The Com- 
mittee on Uniform Judicial Procedure.’ ” 

The Committee on “Judicial Adminis- 
tration and Remedial Procedure,” of which 
Henry D. Estebrook is chairman, in re- 
porting it commented as follows: 

“The subject matter of the resolution is 
one of great importance. It is true that 
Section 914 of the Revised Statutes has 
failed to bring about any uniformity in 
proceedings in civil cases. It is true that 
uniformity in this respect is most desir- 
able; and the inference drawn from the 
resolutions seem to your committee justi- 
fiable, namely: That if a complete upi- 
form system of law pleading and pro- 
cedure should prevail in the Federal Courts 
—a system carefully modeled by the ‘Su- 
preme Court of the United States—it 
would in time induce the several States 
to adapt their own systems of pleading to 
such model.” 

President Frank B. Kellogg thereupon 
named, Thos. W. Shelton, Norfolk, Vir- 
ginia, Chairman; Judge Jacob M. Dickin- 
son, Nashville, Tenn., Wm. B. Hornblow- 
er, New York City, Louis D. Brandies, 
Boston, Mass., and Joseph N. Teal, Port- 
land, Oregon, as the personnel of the ‘com- 
mittee who promptly perfected its organi- 








zation, prepared the necessary statute and 
set about diligently arranging for its in- 
troduction in and passage through Con- 
gress. On December 2nd, Judge Henry 
D. Clayton, Chairman of the Judiciary 
Committee of the House of Representa- 
tives, introduced the bill in that body. Be- 
fore this paper goes to press, the bill will 
no doubt be favorably reported out of the 
Committee. Since there are committed to 
the measure more than enough votes to 
guarantee its passage, there is justification 
in stating that time is the only possible 
adverse factor. 

The Bar Association’s program went to 
Congress with the unqualified endorsement 
of President Taft, President-elect Wilson, 
over forty Governors, many State Bar As- 
sociations, the Commissioners of Uniform 
State Laws, the National Civic Federation, 
thousands of prominent lawyers and busi- 
ness men and the endorsement of the in- 
dividual members of the Executive Com- 
mittee of the Association of Law Schools. 
On this latter Committee are Dr. Henry 
Wade Rogers and Professor Roscoe Pound 
besides other militant advocates of pro- 
cedural reform. Many Governors and 
Presidents of Bar Associations have ap- 
pointed committees to aid in carrying out 
the program. No campaign was ever 
launched with brighter prospects or undef 
better auspices and few ever had greater 
justification. General stimulation was giv- 
en the movement by the publication of the 
new “Equity Rules” during the month of 
December which go into effect on March 1, 
1913. The successful and universally satis- 
factory completion of the reform of the 
equity side of the Courts left no possible 
adverse argument against the reform of the 
law side. 

True it is, there arises occasionally the 
voice of the reactionary or the selfish bene- 
ficiary of a clogged calendar and long 
drawn out litigation, but such has not de- 
veloped into open opposition. It has even 
been suggested that possibly one single 
State in the Union had so reformed its 
judicial procedure as to feel an inclination 
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to desire conformity to it by the Federal 
Courts. But, the sentiments expressed at 
Milwaukee by Messrs. Amasa M. Eaton, 
of Rhode Island, Ernest T. Florence, o7 
Louisiana, have prevailed. Mr. Florence 
said: 

“I suppose the system of procedure in 
the State of Louisiana would be affected— 
I may say fundamentally changed—by the 
adoption of this resolution. Nevertheless, 
I do not believe for myself, coming from 
that State, that we would wish to obstruct 
a change which would unify the practice 
of law throughout the United ,States. It 
is a broader question than is the question 
of the effect of the law upon a local sys- 
tem. For that reason—although in almost 
every particular, I think, it will work a 
change in the federal practice in Louisiana 
on the law side of the court—I heartily sec- 
ond the resolution.” . 


However, the impossibility of attaining 
conformity as well as an absence of an in- 
tention to do so, has been quite well and 
often demonstrated and is now a conceded 
fact. It will be sufficient to mention two 
incidents for the result is an all sufficient 
argument. The Supreme Court, in Shep- 
pard v. Adams (168 U. S. 625), interpreted 
the statute (Sec. 914, R. S.) as possibly 
directory; that while it was the purpose of 
Congress to bring about “a general uni- 
formity in federal and state proceedings in 
civil cases and to confer upon suitors in 
federal courts the advantages of state rem- 
edies, yet it was also the intention to reach 
such uniformity largely through the discre- 
tion of the federal courts’? In “Mexican 
R. Co. v. Pinkney,” (149 U. S. 205-7, 37 L. 
ed. 703), the court further emancipated it- 
self, saying: “Whenever Congress has 
legislated upon any matter of practice, and 
prescribed a definite rule for the govern- 
ment of its own courts it is to that extent 
exclusive of the legislation of the states 
upon the same matter.” Nor have we been 
unmindful of how little the conformity law 
(§ 914, R. S.) means to the courts. In 
Mexican R. Co. v. Pinkney, (149 U. S. 





205-7, 37 L. ed. 703) it was said that “con- 
formity is required to be ‘as near as may 
be,’ not as near as may be possible, or as 
near as may ‘be practicable’ This indefi- 
niteness may have been suggested by a pur- 
pose; it devolved upon the judges to be 
affected by the duty of construing and de- 
ciding, and gave them the power to reject, 
as Congress doubtless expected they would 
do, any subordinate provision in such state 
statutes which, in their judgment, would 
unwisely encumber the administration of 
law or tend to defeat the ends of justice in 
their tribunals.” 

The history of the gradual development 
of this theory is known as “Federal Prac- 
tice’ and may be found in so many text- 
books “elucidating” the subject, that oc- 
cupation could be had for a span of life in 
reading them. The American Bar Associa- 
tion’s “Committee of Fifteen,” of which 
Judge Everett P. Wheeler is chairman, has 
been diligently engaged for years endeay- 
oring to patch up some of the imperfections 
that have been doing the greatest violence 
but this selected group of experts bear testi- 
mony of the futility of their efforts. Com- 
posing its constituent parts is a trace of 
conformity, some common law pleading, 
some court rules, more court interpreta- 
tions and as many statutory amendments. 
It is neither the one thing nor the other. 
To this date there has been no voice heard 
in its defense. The statute has failed of 
its ostensible mission and must go the way 
of all useless things, even if it were not 
an actual obstruction to justice. There 
must be prepared a complete, simple, ex- 
peditious, inexpensive, correlated system of 
rules by the Supreme Court of the United 
States and suitable to the times and the 
demands of commerce. 

There has been no question raised as to 
the propriety and good fortune of having: 
the work of preparing the rules done by 
the United States Supreme Court. There 
was never a time when that great 
tribunal justly enjoyed such a full and 
wholesome confidence and gratitude of 
both lawyers and laymen. The country 
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keeps fresh in its memory the part the 
court performed in the formative period of 
the nation in establishing the underlying 
principles of government and it is content 
to follow the unselfish and patriotic lead 
of the lawyers and leave in its wise and ex- 
perienced hands the delicate and technical 
task of preparing a proper vehicle through 
which the laws are to be administered. The 
lawyers, who are most interested and well 
prepared to advise have requested it and 
Congress has evidenced no lack of faith in 
the idea or the agency. 

The day has gone by when serious argu- 
ment is made in behalf of a system of 
pleading and procedure in the shape of 
rigid, inflexible statutes bearing the pseu- 
donym of “Code Pleading.” When hard- 
ships are created there is no way of amend- 
ment except through the laborious and un- 
certain course through Congress and the 
Legislatures after months, nay, years of de- 
bate. Under a system of rules, such as 
have just been prepared by the United 
States Supreme Court for the equity side, 
the mere reporting of any hardship by the 
trial court or by counsel will direct the at- 
tention of the court to the difficulty with 
complete power to correct it instantly. This 
one feature has proved a sufficient argu- 
mient without consideration of the many 
others carrying great weight. It is a prom- 
ise of promptness and scientific simplicity 
in future reforms and amendments. The 
Supreme Court will itself observe, in every 
case examined into, exactly how its rules 
are working. In this respect it is an im- 
provement on the English system. It re- 
moves the courts just one step further 
from political influence and places proced- 
ure and practice upon a scientific basis for 
the first time in the history of the Amer- 
ican republic. 

Occasionally there is suggested the vast- 
ness of the undertaking of bringing about 
the neecssary Congressional authority, of 
prompt action by the Supreme Court, and 
of persuading the states to adopt the sys- 
tem, but the effect of this pessimism is 
negligible. It owes its origin to a lack of 





information of the real sentiment and cour- 
age of the people. Only one man in the 
United States has failed to respond to a 
request by the committee for aid in the 
Bar Association’s programme. In Septem- 
ber, 1911 (Vol. 73, No. 18, Cent. Law 
Journ.), I made the statement that “The 
time was never so ripe for the creation of 
a complete system of law pleading and pro- 
cedure for the federal courts of such a 
character that it will be a standing invita- 
tion if not a temptation to the states to 
adopt it. Let us take the tide at its flood 
and lead on to state uniformity, killing two 
birds with one stone.” That thought has 
been partly vindicated by the unanimous 
and enthusiastic voice of the American Bar 
Association. It was also said that “the 
solution depends upon an unselfish patriot- 
ism and a sublime faith that truth and 
common sense will prevail as much as up- 
on the ability and erudition of a great body 
of trained lawyers or the patriotism and 
learning of Congress. On another occasion, 
and it is most opportunely repeated at this 
time, it was said: “Commerce and society 
would rush to their standard if the lawyers 
would raise a standard and unite under it. 
The loyalty of the great mass of the peo- 
ple when convinced of the good intention 
of government, is one of the most inde- 
structible, comforting and dependable 
things next to religion. I had rather pos- 
sess the abiding faith of the people than 
all the wealth of Rockefeller and Morgan.” 
It is the basis of all sound governmental 
relations. It is well, then, that it be made 
generally known that the lawyers have 
united in a determined effort to see to it 
that judicial procedure is simplified for, 
then, Congress and the people it represents 
will stand with them as one man. 


This leads us to another thought that 
must appeal to every patriotic man. The 
general public has been complaining, the 
lawyers have been dignifiedly but most 
earnestly struggling and the courts have 
been suffering for the past decade. It has 
become fashionable, as was predicted by 
Grover Cleveland might eventually be the 
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case, to openly criticise the courts and lay 
at their door every weakness of jurispru- 
dence, wholly unmindful that the best of 
judges cannot rise higher than the judicial 
procedure provided by Congress for the 
regulation of the courts. Unquestionably 
political influence occasionally foists upon 
the people a bad judge, a man of question- 
able antecedents and associations, but it is 
rare indeed, and no one is deceived. In 
the meantime the lawyers have been ac- 
cused of insincerity and the courts of in- 
capacity because of delay, expense and dis- 
maying ultimate results of actual trials on 
the merits. There is scarcely any sacrifice 
or effort too great in order to correct a 
condition like that. This state of affairs 
cannot continue without a severe loss of 
prestige by the courts and, a fortiori, an 
incalculable injury to the government it- 
self. A government is no stronger than 
its courts and laws are no better than the 
manner in which they are enforced. Courts 
do not draw their strength and power from 
the words of constitutions and statutes, but 
from the faith and respect of the people. 
There must be a reincarnation of the rev- 
erence of other days when the ermine 
meant the greatest honor and highest pub- 
lic service. 

The lawyers have risen to this occasion 
as they have never done before. Unmind- 
ful of their personal interest, they have 
heeded the call of the general welfare and 
the common good and have reached a state 
of mutual understanding and tolerance that 
is probably unequalled in the history of 
jurisprudence. The hearts of the people 
are filled with a new hope as this convic- 
tion is carried home instead of a peevish 
pessimism that has marked their attitude 
to the courts, and a growing distrust that 
has characterized their relation to the law- 
yer. The one is as important as the other 
in the administration of justice. Since the 
accomplishment of these things rests solely 
with Congress, the lawyer should find no 
sublimer duty than in individually, as well 
as through state and county organizations, 
urging speedy action on its part. 

THomas WALL SHELTON. 

Norfolk, Va. 





REFORMING PROCEDURE BY 
RULES OF COURT. 





The expediency of leaving details of 
practice to be settled by rules of court rath- 
er than by legislative enactment is coming 
to be recognized so generally that probably 
it would not be worth while to do more 
than call attention to some conspicuous 
cases in which regulation of practice by 
rules of court has. succeeded under Amer- 
ican conditions. In addition to the well- 
known federal equity rules, admiralty rules, 
bankruptcy rules and rules for copyright 
causes, attention should be called to the 
practice in the Commerce Court, practice in 
the Municipal Court of Chicago and or- 
ganization and practice in the Municipal 
Court of Cleveland. In the latter case par- 
ticularly, the scope left to rules of court is 
very wide and the tribunal in consequence 
is achieving very good results. The New 
Jersey Practice Act has adopted this same 
feature and it is noteworthy that in New 
York, the jurisdiction which more than any 
other has stood for legislativé provision for 
every detail of procedure, the plan for 
simplification of civil practice, reported by 
the Board of Statutory Consolidation in 
December, 1912, recommends the “regulat- 
ing fundamental and jurisdictional matters 
by a practice act and the details of practice 
by stated rules of court.” Moreover, all 
recent acts for the regulation of public 
utilities are leaving details of procedure be- 
fore boards and commissions to be fixed by 
rules in the same way. 

On other occasions I have stated the ad- 
vantages of regulation of procedural de- 
tails by rules of court as follows: 

(1) The exact workings of a detailed 
rule of practice cannot be anticipated and 
as change and adaptation to the exigencies 
of judicial administration are inevitable this 
change and adaptation should be left to the 
judges who are best qualified to determine 
what experience requires and how rules are 
actually operating. 

(2) The opinion of the bar as to the 
working of a rule may be made much more 
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effective where the details are to be settled 
by the judges through framing new rules 
or improving old ones than where the legis- 
lature must be applied to. The judges are 
necessarily better able to judge how far 
complaints are well founded, how far they 
represent the sentiment of the bar generally 
and not that of one or two disappointed 
practitioners, and they know better whose 
opinions are entitled to weight and whose 
not in matters of procedure. 

(3) Experience has shown that small 
details of procedure, which sometimes are 
very irritating in their effects, do not in- 
terest the legislature so that it is almost 
impossible to correct them by enactment. 

(4) In state legislation with respect to 
procedure it has very often happened that 
details in which some member of the legis- 
lature has a personal interest are made 
tthe subject of enactment under circum- 
stances where there is no real advantage 
ito procedure. 

(5) Above all, there ought to be a pos- 
‘sibility of speedy adjustment of the details 
of procedure to the exigencies of adminis- 
tration. Only rules of court can bring this 
cabout. 

With respect to federal practice it should 
be noted that the pressure of business upon 
‘Congress is very great and continually in- 
creasmg. For many years the American 
Bar Association has been endeavoring to 
enlist the interest of Congress in a few very 
moderate and very much needed improve- 
ments of federal procedure. Although there 
has been constant and growing complaint 
on the part of the public with reference to 
the very matters toward which the recom- 
mendations of the American Bar Associa- 
tion were directed, it has been impossible 
to secure congressional action. At the same 
time the Supreme Court of the United 
States took up the equity rules and sub- 
jected them to what must be pronounced in 
many cases a radical revision. It is obvious 
that if these reforms of equity procedure 
had been left to legislation our federal 
courts would still be proceeding in equity 
under the cumbersome, archaic and expen- 





sive rules which obtained prior to the re- 
cent revision. A power which the court 
can be trusted to employ in equity, admir- 
alty, bankruptcy and copyright, surely it 
may be trusted to employ in civil procedure 
at law. Moreover, there is ground to hope 
that conferring this power upon the fed- 
eral supreme court will be a precedent for 
the conferring of like powers upon our 
state supreme courts and will result at 
least in affording the means everywhere of 
achieving a modern procedure without a 
preliminary season of legislative experi- 
mentation, Roscog Pounp. 
Cambridge, Mass. 








THE NEW FEDERAL EQUITY 
RULES. 





The Supreme Court of the United States 
has revised and promulgated the rules of 
practice for the courts of equity of the 
United States to be effective on February 
I, 1913. The revision, which has just been 
published, was made by several of the Jus- 
tices, designated by Chief Justice White, 
during the last term of the court. The 
present equity rules, in the main, were 
made in 1842 pursuant to statutes (U. S. 
Comp. Stat, 1901, p. 683, 913, 917, Acts 
May 8, 1792 and Aug. 1, 1842), authorizing 
the Supreme Court to prescribe the rules 
of practice in the courts of equity, admiral- 
ty and maritime jurisdiction, and, except 
for a few additions and amendments, have 
practically remained the same since that 
remote and moss grown age. Their last 
publication with the additions and amend- 
ments was in 1884. Only judges and at- 
torneys in actual practice have fully appre- 
ciated the extent to which the present, or 
old rules, have hindered and often thwarted 
the due course of justice in the federal 
courts. The committee, in preparing the 
new rules, seem to have given ear to the 
growing demand in this country for a more 
simplified and less technical court proced- 
ure, and have ably seized the chance to ad- 
vance the cause of the speedy administra- 























asvi saa 


Vou. 76 


CENTRAL LAW JOURNAL. 213 








tion of justice. In their adoption, the Su- 
preme Court has struck a harmonious chord 
of popular approval. The passing of the 
old rules will not start even a feeling tear 
from any loyal friend. Their value in the 
future will be merely historical as showing 
by comparison the gradual evolution of 
court procedure from the archaic English 
chancery practice to a simpler and more 
practical form. We cannot doubt that 
these old rules have had their share in 
creating much of the present popular dis- 
trust of the federal courts, for many liti- 
gated cases have failed of reaching the goal 
of justice on their merits because of tech- 
nical failure of counsel to comply with 
mere procedure. Such a condition has 
raised a long and loud cry for relief, and 
the highest tribunal of the land has heard 
and heeded at last the plaintive wail. The 
new rules, as soon as they become effective, 
are to entirely supersede the old ones, and 
are to govern all pending proceedings 
where they can be enforced without pre- 
judice to litigants. 


A study of their form shows that they 
have been prepared with the sole aim and 
purpose of being readily and easily inter- 
preted and clearly understood. As com- 
pared with those superseded they are far 
more tersely and simply stated: In fact, 
their brevity of expression is at once no- 
ticeable. In the main, they follow the or- 
der of the old ones in subject matter and 
headings, though nearly all of the former 
ones retained have been rewritten in short- 
er and more abbreviated form. Many radi- 
cal changes and innovations have been 
made. 


In those relating to pleading occur many 
of the most significant changes. In the 
framing of bills, it is specifically stated 
what a sufficient bill in equity shall con- 
tain, and the pleader is instructed precise- 
ly as to each step necessary in presenting 
his allegations. All demurrers and pleas 
are abolished, and every defense in point of 
law arising on the face of the bill, common- 
ly presented and raised by demurrer, must 





be made by motion to dismiss or in the 
answer. The contents of the answer, coun- 
terclaim, reply, etc., are very clearly point- 
ed out. Exceptions for insufficiency of an 
answer are abolished, but the sufficiency of 
an answer setting up an affirmative de- 
fense, set-off or counterclaim, may be 
reached by motion to strike.out. In addi- 
tion to all these drastic and epoch making 
changes, all the technical forms of plead- 
ing in equity are abolished, unless other- 
wise prescribed by statute. The court, al- 
so, in furtherance of justice, may at any 
time permit amendment of any process, 
proceeding or pleading, and at every stage 
of the proceedings must disregard any err- 
or or defect, which does not affect the 
substantial rights of the parties. 


In all trials in equity the testimony of 
witnesses is now to be taken orally in open 
court, except as otherwise may be provid- 
ed by statute. The court is to pass on the 
admissibility of all evidence offered as in 
actions at law. When evidence is offered 
and excluded, exceptions may be reserved 
to the court’s ruling for presentation to the 
appellate court. The method of taking 
depositions is prescribed, and, also, the 
steps necessary to procure the testimony of 
expert witnesses in patent and trade-mark 
cases. 


References to a master, save in matters 
of account, are to be made only on a show- 
ing that some exceptional condition re- 
quires it. The procedure before him and 
his powers are particularly defined and 
limited. 


Rules 75-77 concern the record on ap- 
peal. Its contents and the manner of its 
preparation may easily be followed by any 
one familiar with the practice in most of 
the state courts. The solicitor of the ap- 
pellant, in a case in which he has appealed, 
is required to file a praecipe, which shall 
indicate the portions of the record to be in- 
corporated in the transcript. The evidence 
to be included is to be set out in simple 
and condensed form. All parts not essen- 
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tial to the decision of the question raised 
must be omitted. 

In the matter of preliminary injunctions, 
none are to be granted. without notice to 
ihe opposite party. No temporary re- 
straining order is to be granted without 
notice to the adverse party, unless it is 
miade clearly to appear by affidavit that ir- 
1eparable loss or damage will result to the 
complainant before the matter could be 
heard on notice. 

We have merely noticed some of the 
salient features of the eighty-one new 
rules. There were ninety-four of the old 
ones. Thus the vital and most intricate 
and ‘burdensome parts of the equity pro- 
cedure, which has obtained so long have 
been stripped, in a few brief and. explicit 
statements, of an amazing amount of their 
confusing technicalities. Let every lawyer 
and litigant extend thanks to the Supreme 
Court.* W. H. Vinson. 

St. Paul, Minn. 








UNIFORM PROCEDURE AT LAW IN 
THE FEDERAL, COURTS. 





There is no sound reason why there 
should be a uniform system of equity pro- 
cedure in the federal courts and a total lack 
of uniformity in the procedure at law. 
Every argument in favor of the one ap- 
plies with equal force to the other. 

It is only because we are accustomed to 
the anomaly that it does not disturb us. If 
a visiting lawyer from another planet 
should learn that our federal jurisdiction 
was exercised under one uniform system 
of procedure on the one side of the court, 
and under forty-eight distinct and inhar- 
monious systems on the other, he would 
doubt the sanity of our law-makers. 

If one of the states should pattern after 
the federal method, the result would be as 
many different systems of procedure in the 


*Note——The new rules were published and 
discussed editorially in No, 21 of 75 Cent. Law 
Journal. 





state as there were counties. The growth 
of the federal jurisdiction, and the prac- 
tical elimination of state lines for social, 
commercial and economic purposes tend to 
make the suggested parallel more striking 
and complete. 


Before the era of rapid transit and quick 
communication, the lawyer’s practice was 
confined largely to his local jurisdiction. 
Now he conducts cases in all parts of the 
country. But he finds that howsoever pro- 
ficient in the conduct of equity causes in 
the foreign jurisdiction, he is helpless on 
the law side of the court. 


The judge of one district, temporarily 
presiding in another, is confronted with 
new and strange forms of procedure, neces- 
sarily hampering his prompt administration 
of justice. The circuit judge, in a circuit 
comprising a number of states, is embar- 
rassed by the multitude of diverse methods 
of administration encountered as he moves 
from state to state, or on appeal, adjudges 
nice questions of local practice with which 
it is impossible that he can become familiar. 


There may be historical reasons for this 
pelicy of uniformity in one branch and a 
complete lack of it in the other, but with 
changed conditions these reasons have long 
since lost their force. Every present con- 
sideration demands a single, complete and 
uniform system of procedure at law, opera- 
tive throughout the country. 


The time is especially propitious for urg- 
ing this reform. The public utterances of 
Mr. Taft have done much toward arous- 
ing attention to our antiquated and dilatory 
methods. The new equity rules admirably 
illustrate the spirit of the times, and are a 
concrete illustration of what may be accom- 
plished in the direction of needed reform. 

In my opinion, the efforts of the Amer- 
ican Bar Association towards a uniform 
system of legal procedure in the federal 
courts deserve active and enthusiastic sup- 
port from the American bar. 

W. M. Late. 

University of Virginia. 
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DOWER—FRAUDULENT CONVEYANCES. 





JOHNSON v. JOHNSON et al. - 





Supreme Court of Arkansas, Dec. 2, 1912. 





152 S. W. 1017. 





In the absence of a statute authorizing it, 
a widow has no dowable interest in land pur- 
chased by her husband and conveyed to third 
persons to defraud judgment creditors, since at 
the time of his death he was not seised of any 
estate of inheritance, either in law or equity. 





The appellant instituted this action in the 
Lincoln chancery court to have homestead 
and dower assigned to her in certain lands 
situated in Lincoln county, Ark., which she 
describes in her complaint. She alleged that 
she was the widow of Jarrett Johnson, who 
died intestate March 21, 1908; that he left 
surviving the appellees, who were his sole 
heirs at law; that he was seised of an estate 
of inheritance in the lands described, having 
purchased the same on or about the ist of 
Novemher, 1901; that he had the title placed 
in Aaron Moorman and Mittie Moorman, as 
trustees; that, from the time of his purchase 
until his death in 1908, Jarrett Johnson lived 
upon said land, cultivated a portion of it, and 
exercised an exclusive superivsion over all of 
it as his own property; that, after the death 
of Jarrett Johnson, Jarrett Johnson, Jr., and 
Wm. H. Johnson, forcibly took possession of 
the said lands, holding the same against plain- 
tiff and refusing to account to her for any 
rents or profits; that she had demanded her 
dower and homestead, but had never received 
either. She further alleged that Aaron and 
Mittie Moorman, after the death of Jarrett 
Johnson, for the purpose of defeating the 
rights of the plaintiff to homestead and dow- 
er in the lands, conveyed the same to the de- 
fendants without any valuable consideration. 
She prayed that the deed executed by Aaron 
and Mittie Moorman be set aside and can- 
celed as a fraud upon her rights; that the 
title to the land be declared in the defend- 
ants, subject to the rights of homestead and 
dower in the plaintiff. She prayed for an ac- 
counting of the rents and profits; that the 
defendants be restrained from committing 
waste upon the lands; and that her homestead 
and dower rights be assigned her. 

The appellees in their answer admitted that 
the plaintiff was the widow of Jarrett John- 
son, their father, at the time of his death. 
They admitted that they were in possession 
of the lands and alleged that they claimed the 





same as purchasers and not as heirs of Jar 
rett Johnson. They denied that their father 
died .seised of an estate of inheritance in the 
lands (describing the same), and denied that 
the plaintiff, by virtue of her marriage with 
their father, was entitled to dower and home- 
stead in the lands. 


The court dismissed the complaint for want 
of equity, and the appellant duly prosecutes 
this appeal. 


Asa C. Gracie, of Little Rock, and H. K. 
Toney, of Pine Bluff, tor appellant. Craw- 
ford & Hooker, of Pine Bluff, for appellees. 

WOOD, J.: (after stating the facts as 
above.) (1-3) 1. It could serve no useful pur- 
pose to set out the evidence, which is volumi- 
nous. It tends to show that Jarrett Johnson, 
Sr., purchased the land in controversy about 
the 24th day of November, 1902, and had the 
title thereto taken in the name of Aaron Moor- 
man and Mittie Moorman. Johnson furnish- 
ed the purchase money and had the title put 
in the name of Aaron Moorman and his sister, 
Mittie Moorman, for the purpose of defraud- 
ing his first wife, from whom he was seeking 
to obtain a divorce, and also for the purpose 
of defrauding certain creditors, who had a 
judgment against him. Under these circum- 
stances there was no resulting trust in favor 
of Johnson. Although Johnson furnished the 
purchase money, as he had the conveyances of 
the land made to third parties for the pur- 
pose of defrauding creditors, he had no estate 
in the land, legal or equitable, that he could 
set up. “A conveyance to defraud creditors is 
good between the parties and against all per- 
sons except creditors of the grantor, who are 
in position to assail it.” Bell v. Wilson, 52 
Ark. 173, 12 S. W. 1135. See, also, Martin v. 
Taylor,. 52 Ark. 389, 12 S. W. 1011; Milling- 
ton v. Hill, 47 Ark. 301, 1 S. W. 547. In the 
case of Moore v. Waldstein, 74 Ark. 276, 85 
S. W. 417, this court said: “Before the act 
of 1895, no one except creditors could set 
aside a deed to defraud them. It was valid as 
to all other persons. * * * The act of 1895 
made a change of this condition of affairs to 
the extent of allowing a fraudulent deed to be 
set aside for the benefit of the heirs at law. 
This is the only change made.” 


We have no statute allowing a fraudulent 
conveyance of a husband to be set aside for 
the benefit of the widow so as to preserve her 
dower in lands so conveyed. In the absence 
of such statute, the widow has no dowable in- 
terest in such lands for the reason that the 
husband, at the time of his death, was not 
seised of any estate of inheritance, either in 
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law or equity, in lands that had been by him 
conveyed in fraud of creditors. 


The case of King v. King et al., 61 Ala. 479, 
is very similar to the case at bar, King pur- 
chased lands, having the deeds made in the 
name of third parties for the purpose of cov- 
ering up the property so that it could not be 
made subject to his liabilities. He took pos- 
session of the property, made improvements 
and repairs thereon, and received the income 
thereof as his own. Mrs. King, the widow, 
sued for dower in the lands. Thé court held 
(quoting syllabus) that: “A conveyance to 
hinder, delay, and defraud creditors is void- 
able as to them, but valid as to the parties to 
it; and where by such a conveyance the hus- 
band, without intending any fraud on his fu- 
ture wife, divests himself of all estate and 
use in the lands, nothing is left out of which 
dower can be carved, and the future wife, 
claiming through him at his death, cannot dis- 
pute the validity of the conveyance or have a 
court of equity ingraft any use or trust on the 
lands, based on the husband’s fraud, out of 
which to carve dower.” See, also, Gross v. 
Lange, 70 Mo. 45; Thomas Miller v. Margaret 
Wilson et al., 15 Ohio, 108; Bump on Fraudu- 
lent Conveyances, p. 481. 

(4-6) 2. The complaint alleged that, “from 
the time he purchased said lands until his 
death in 1908, Jarrett Johnson lived upon said 
land, cultivated a portion of it, and exercised 
an exclusive supervision over all of it as his 
own property.” Johnson was living on the 
land at the time of his death. The Moormans 
had never had possession of it or exercised 
any acts of ownership over it previous to his 
death. On the contrary, the evidence shows 
that Johnson, from the time of his purchase, 
was in possession of and exercised control 
over it by making improvements on it and 
using and enjoying the place as his own to 
the exclusion of every one else. The testi- 
mony shows that he had “lived on the Boon 
Lake place (the one under consideration) for 
eight or ten years before he was killed.” In 
1906 we find him conveying the property to 
his son, Henry Johnson, and then in 1907 Hen- 
ry Johnson conveyed the same property back 
to Jarrett Johnson. The possession was 
never changed. After his death his widow, 
the appellant, continued in possession of the 
place, renting the same during the years 1908 
and 1909 to William and Jarrett Johnson, tak- 
ing their notes for the rents in the sum of 
$1,000, on which she afterwards recovered 
judgment for the balance due thereon of $500. 
And in 1910 William and Jarrett Johnson took 
possession of all the land except the house 





and yard where appellant lived, refusing to at- 
torn to her or to recognize her rights of home- 
stead and dower in the land. 


These facts warrant the conclusion that the 
appellant was entitled to homestead and dow- 
er in the lands. Her husband, at the time of 
his death, was in the adverse possession of 
the lands, holding the same as his own, and 
his possession had so continued for a period 
of at least six years, and his widow continued 
in possession for two years therafter. At 
common law the widow had no title, seisin, or 
right of entry as dowress until the assign- 
ment of dower. Therefore she could not tack 
her continued adverse possession after the 
death of her husband to his possession before 
that time to give the heirs title by adverse 
possession. Sawyer v. Kendall, 10 Cush. 
(Mass.) 241; McEntire v. Brown, 28 Ind. 347; 
1 Cyc. pp. 1005, 1006. But our statute enlarges 
the rights of the widow by providing that she 
may remain in the mansion or chief dwelling 
house, together with the farm thereto attach- 
ed, until her dower shall be laid off and as- 
signed to her. Kirby’s Dig. § 2704. Under 
this statute, her possession is in privity with 
that of her husband, and she may tack it to 
his to give the heirs title by adverse posses- 
sion and have dower assigned. Atwell v. 
Shook, 133 N. C. 387, 45 S. E. 777; Larson v. 
Anderson, 74 Neb. 361, 104 N. W. 925; Mielke 
v. Dodge, 135 Wis. 388, 115 N. W. 1099. 

In Stricklin v. Moore, 98 Ark. 34, 135 S. 
W. 360, we held that the adverse possession 
of the husband as tenant by the _ curtesy, 
coupled with the adverse possession of his 
wife, constituted an investiture of title in the 
heirs of the wife. So here, by analogy, the ad- 
verse possession of Jarrett Johnson, Sr., 
coupled with the statutory right of homestead 
and dower in his wife, giving her the right 
to retain possession of the mansion house and 
lands adjoining, constituted an investiture of 
title in the heirs of Jarrett Johnson, Sr. 

The appellant is not asking or claiming any 
interest in the lands except her dower and 
homestead right. She is not setting up any 
title adverse to the appellees as heirs of Jar- 
rett Johnson, Sr. On the contrary, she prayed 
that the title “be declared in the defndants, 
subject to the rights of homestead and dower 
in plaintiff.” According to the principles 
above announced, she acquired the right to 
hold adversely as against the Moormans (who 
held the legal title) or any one claiming title 
and the right of possession under them to the 
mansion house and the farming lands adjoin- 
ing.- Appellees alleged in their answer that 
they were in possession of the lands and 
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claimed ‘the same as purchasers from. the 
Moormans, and not as heirs of Jarrett John- 
son. 

(7) It follows that the appellant was enti- 
tled to have her homestead and dower as- 
signed in the mansion house and the farm 
thereto attached. The farm attached shall 
only include the lands that have been inclos- 
ed and that have been occupied as a farm; 
it does not include lands that are uninclosed 
and that have not been used as farming lands. 

The decree is therefore reversed, and the 
cause is remanded, with directions to the 
chancery court to proceed to allot to appel- 
lant her homestead and dower in these lands 
according to law and not inconsistent with 
this opinion. 


Note.—Fraud by the Husband Utilized to Bar 
Widow of Her Right of Dower—The under- 
lying idea in the ruling as shown by the syllabus 
we reproduce seems to us against natural justice. 
It takes away substance by means of a shadow 
and that shadow created by fraud. The courts 
seem to read in this not the spirit but the letter 
of law. We refer to the cases. 

It would seem that the case of King v. King, 
61 Ala, 479, hardly should be deemed suf- 
ficient to determine the question whether or not 
a widow has a dowable interest in land pur- 
chased by her husband and conveyed to third 
persons to defraud judgment creditors. That 
case was where before the marriage the deed 
was made to a third party and the future wife 
was held not entitled to claim that a fraud was 
intended as to her. The implication is directly 
opposed to the ruling as to a present wife, be- 
cause to act with the necessary result of de- 
stroying dower in a present wife, would seem to 
presume fraud against her. 

In Miller v. Wilson, 15 Ohio 508, the decision 
seems to have turned upon the wording of the 
Ohio statute, which provided for a dower in- 
terest in lands of which the husband was seized 
during coverture and a‘ dower interest in any 
equitable interest in lands of which he died 
seized. The husband caused an equitable inter- 
est he had in land to become a legal interest in 
his two children, the conveyance being so made 
to defraud his creditors. It was said he never 
had any more than an equitable interest and this 
he relinquished during his life. This is the only 
case that is cited-in Bump on Fraudulent Con- 
veyances, § 478. 

As to the Arkansas statute referred to in the 
opinion, accruing only to the benefit of heirs, it 
is to be said that was all that was involved in 
that case and the section of Bump on Fraudulent 
Conveyances, supra, refers to a great many cases 
in support of the proposition that when the 
fraudulent conveyance is vacated the widow’s 
right to dower is revived. For example, Robin- 
son v. Bates, 44 Mass. 40; Lowry v. Fisher, 2 
Bush. 70, 92 Am. Dec. 475; Wyman v. Fox, 59 
Me. 100; Richardson v. Wyman, 62 Me. 280, 16 
Am. Rep. 459; Duvoll v. Rollins, 71 N. C. 218. 
As showing a distinction between present and 
future wife, it is said if the fraudulent convey- 
ance is made before marriage, she is not entitled 





to dower when it is set aside. Gross v. Lange, 
70 Mo. 45. Why, however, if it was the rule that 
when a fraudulent conveyance was set aside at 
the instance of creditors right of dower should 
revive, should not it be the same when it is set 
aside at the instance of heirs? Those heirs were 
certainly not to be preferred to creditors. At 
most heirs could be said to be placed in as favor- 
~— a light as creditors—not in a more favorable 
light. 

In Rabbitt v. Gaither, 67 Md. 94, 8 Atl. 244, 
it was held that where property was purchased 
by husband and the deed made to another and 
both participated in intent to deprive the wife of 
her right of dower, then she could claim dower, 
and the decree in that case gave her dower. In 
that case the husband did not take possession, as 
in this case, but the title of the grantee was fully 
recognized and his use and exclusive posses- 
sion. 

The principle in the Rabbitts case was held 
in Crecelius vy. Horst, 11 Mo. App. 304, which 
was affirmed, S. C. 89 Mo. 356, 14 S. W. 510, 
though the case was reversed for failure of proof 
of intent to deprive the wife of dower. The 
supreme court in this case seemed greatly con- 
trolled by the equities in the transaction being in 
line with what was done. Thus the deed was 
made to the husband for life with remainder to 
his daughter. It was said: “This was no more 
than a fair provision for the daughter, and such 
a provision as the father had a right to make,” 
especially as “there is no evidence showing that 
(the father) was in feeble or delicate health 
when this lot was purchased and the house built, 
nor that he anticipated death at an early day.” 
If this reasoning was useful to the conclusion, 
the inference follows, that the method adopted 
would have been unavailable otherwise to defeat 
the widow’s dower. The court seems to have 
gotten around to the view that this was an in- 
vestment of money in the way of a gift or ad- 
vancement to the child, and it was allowed to 
him to do what he wished with money or per- 
sonal property, under the statute. 

It is solely on the theory of invested money 
being personal estate, that it was held in New . 
York that a wife could do nothing to protect an 
inchoate right of dower in real estate purchased 
by the husband with the title taken in the name 
of an alleged “dummy.” Phelps v. Phelps, 143 
N. Y. 197, 38 N. E. 280, 25 L. R. A. 625. The 
court said: “The plaintiff certainly had no control 
over the use which her husband chose to make 
of his personal estate. That was his absolutely. 
* * * He might have chosen to use it in the 
acquisition of any of the many kinds of personal 
property, without any right on the part of the 
wife to complain of, or to interfere in, his acts. 
Instead of confining his use of his moneys to 
purchases of personal property, or instead of 
putting them into land and of taking title to him- 
self, he has adopted methods set forth in this 
complaint for its use; and they were effectual to 
prevent the vesting in him of any legal estate in 
the realty, although paid for with his moneys.” 
This reasoning seems to us not to be commended. 
Fraud practiced by one against another is sup- 
posed to be denounced whenever uncovesed, but 
here it is encouraged. If money is personal 
propery until it is put into land so far as dower 
rights are concerned, resort to fraud should not 
arrest that result. We know of no other an- 
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nouncement so squarely enthroning fraud as in 
this case. The opinion cites no case as authority. 
The strict way in which the dower statute has 
been construed against the widow seems to be in 
support of the principal case, but the theory is 
not in accord with justice, and it strains at call- 
ing the interest remaining in the husband an 
equitable estate, when the equity he may have 
is based on fraud, and when to award to a wife 
her statutory right can hurt no-one that is en- 
titled to any consideration in a court of equity. 
The fraud itself amounts to a conspiracy. A 
maxim of equity says that is considered to be 
done which should be done. Why, for the de- 
frauded widow, could not a court of equity raise 
a fraudulent title into a legal estate and declare 
that where the husband retained the full benefit 
he is vested with the equivalent of a legal 
estate? «. 








ITEMS OF PROFESSIONAL 
INTEREST. 


——_—_-~ 


BAR ASSOCIATION MEETINGS — WHEN 
AND WHERE TO BE HELD. 


AMERICAN BAR ASSOCIATION—Montreal, 
Canada, September 1, 2, and 3, 1913. 

ARKANSAS—Some time in May or June. 

ARIZONA—Phoenix, some time in Novem- 
ber. 

CALIFORNIA—San Diego, November, 1913. 

COLORADO—Colorado Springs—probably in 
July, 1913. 

GEORGIA—Atlantic Beach, Fla., May 30 and 
31, 1913. 

ILLINOIS—Sprinegfield, April 8 and 9, 1913. 

INDIA.VA—Indianapolis, second week in 
July. 

IOWA—Sioux City, June 26 and 27, 1913. 

KENTUCKY—Olympian Springs, July 9 and 
10, 1913. 

LOUISIANA—New Orleans, April 11 and 12, 
1913. 

MINNESOTA—St. Paul, some time during 
August, 1913. 

MISSOURI—Kansas City, 3d and 4th week 
in September, 1913. 

MISSISSIPPI—Greenwood, first Monday in 
May, 1913. 

MICHIGAN—Lansing; date not fixed. 

MONTANA—Eastern Bar Association, Hun- 
ter’s Hot Springs, early part of August. 

NEW HAMPSHIRE—Concord, June 12, 1913. 

NEW JERSEY—Atlantic City, some time 
during June, 1913. 

OHIO—Probably at Cedar Point, during 
July, 1913. 

ORBDBGON—Portland, November, 1913. 

PENNSYLVANIA—Cape May, N. J., June 
24, 25 and 26, 1913. 

TENNESSEE—Probably in Memphis, during 
May, 1913. 

VERMONT—Montpelier, first Tuesday in 
October, 1913. 

VIRGINIA—Hot Springs, July 29, 30 and 31, 
1913. 

WEST VIRGINIA—Wheeling; July 16 and 
17, 1913. 

WISCONSIN—Milwaukee, some time during 
June, 1913. 





{| LORD HALDANE TO ADDRESS THE NEXT 


MEETING OF THE AMERICAN BAR AS 
SOCIATION. 

We have just received word from Hon. 
George Whitelock, of Baltimore, Secretary of 
the American Bar Association, that he had re- 
ceived advices from London, England, that 
the Rt. Hon. Sir Kenneth Muir-Mackenzie, C. 
Cc. B., K. C., Clerk of the Crown, a man of 
notable distinction in the legal world of Great 
Britain, would accompany Viscount Haldane, 
the Lord Chancellor, when the latter comes 
to America to deliver the annual address be- 
fore the Bar Association at its meeting in 
Montreal, Canada, on next September 1. Miss 
Haldane, a sister of the Lord Chancellor, will 
also be one of the party. 


The profession will also be interested to 
learn that one of the features of the meeting 
at Montreal will be a symposium on the 
“Struggle for Simplification of Legal Proce- 
dure,” by Hon. William C. Hook of Kansas, 
Judge of the United States Circuit Court of 
Appeals, for the Highth Circuit; N. Charles 
Burke of the Maryland Court of Appeals, and 
William A. Blount of Florida, who has served 
on several committees concerning reform of 
procedure. 


In addition to these features the report of 
the newly-created committee on Uniform Pro- 
cedure will be read by Hon. Thomas W. Shel- 
ton of Norfolk, Va., the chairman, and will 
be awaited with much interest. ‘The idea is 
prevalent that the long continued discussion 
of this reform will crystalize into certain defi- 
nite recommendations. 

The date of the next meeting of the Asso- 
ciation at Montreal was originally set for Sep- 
tember 2nd, 3rd and 4th, but these dates have 
been moved forward one day to permit Lord 
Haldane to speak on Monday, September ist, 
and be able to return to England on the Lusi- 
tania, which sails from New York on Septem- 
ber 3rd. 





RECOMMENDATIONS FOR REFORMS IN 
PROCEDURE BY THE IDAHO BAR AS- 
SOCIATION. 

The Committee on Judicial Administration 
of the Idaho Bar Association, and Remedial 
Procedure of the Idaho Bar Association, rec- 
ommended the following reforms in procedure 
at the last meeting of the association: 

1. That the Code of Civil Procedure should 
deal only with general principles and pre 
scribe. the general outlines of the practice to 
be followed, leaving the details to be fixed by 
rules of court to be adopted by the Supreme 
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Court with power in that court to change the 
rules from time to time as actual experience 
in their operation may demand. 

2. That a suitable committee be appointed 
to draft and distribute to the members of the 
bar throughout the state, at least three months 
prior to the next session of the legislature, a 
proposed Practice Act following the above 
plan. , 

3. That the number of judges of the Su- 
preme court be increased from three to five. 

4. That the probate courts of the state be 
abolished and that the district courts be given 
original jurisdiction in all probate and guar- 
dianship matters, and that the number of 
district judges be increased wherever neces- 
sary by reason of the added duties imposed 
by such change. 

5. That judges of the Supreme Court and 
of the district courts be elected on a non- 
partisan ballot. 

6. That the examination of trial jurors on 
their voir dire should be made by the trial 
judge, without prejudice to the right of either 
party to propose competent questions not cov- 
ered by such examination. 

7. That the trial judge shall be permitted 
to comment by instruction on the evidence, 


provided, that he shall also instruct the jury , 


that they are the sole judges of the weight 
and credibility of all the evidence. 

8. That bills of exceptions should be abol- 
ished; that statements of the case on motion 
for new trial should be abolished. 

9. That the system of double appeals, one 
from the judgment and the other from “the 
order overruling the motion for a new trial, 
should be abolished. 

10. That any court to which the cause is 
taken on appeal should have the power to 
take additional evidence by affidavit, deposi- 
tion or reference for the purpose of sustain- 
ing a verdict or judgment wherever the error 
complained of is lack of proof of some matter 
capable of proof by record, or other incontro- 
vertible evidence; e. gi, where the error com- 
plained of consists in a defective certification, 
or any failure to lay the proper foundation for 
evidence, which, in fact, without involving a 
question for the jury, can be shown to be 
competent. 

11. That in any case tried to the court with- 
out the intervention of a jury, any court to 
which an appeal is taken shall have the pow- 
er to take additional evidence for the pur- 
pose of sustaining a judgment by the lower 
court, either by affidavit, deposition or refer- 
ence, 

12. That no judgment should be set aside 





or new trial granted because of any error as 
to any matter not involving the substantive 
law or the facts, that is, for error in any mat- 
ter of procedure, unless it should affirmatively 
appear to the satisfaction of the appellate 
court that the error complained of has result- 
ed in a miscarriage of justice. 

13. That it should not be necessary for the 
appellate court to render a written opinion 
in any case, except where, in the judgment 
of the majority, it is considered that the ques- 
tion decided is of such importance as to ated 
the rendering of a written opinion. 








BOOK RECEIVED. 





A Treatise on the Incorporations and Or- 
ganization of Corporations created under the 
business corporation acts of the several states 
and territories of the United States, by Thomas 
Gold Frost, LL. D., Ph. D., of the New York 
Bar. Fourth edition, enlarged, and revised to 
January ist, 1913. Price, $6.00 net. Boston, 
Mass.: Little, Brown & Company. Review will 
follow. 








HUMOR OF THE LAW. 





Judge (at the close of a trial)—“Prisoner, 
you may have a last word.” 

Prisoner (turning to his wife ‘in the audi- 
ence)—“Do you hear that, old lady?” 





The Judge: Madame, how did you manage to 
overcome this tremendously strong burglar? 

The Complainant: I thought it was my hus- 
band sneaking home late from the club. 





“How about that girl who married the duke?” 

‘She has entered suit.” 

“For divorce so soon?” 

“No; against the company that guaranteed 
his title.’—Pittsburg Post. 





Lawyer—"I think I can get you a divorce, 
madam, for cruel and inhuman treatment—but 
do you think your husband will fight the suit?” 

Woman—“Fight! Why, the little shrimp 
dasn’t even come into a room where I am!’’— 
Truth Seeker. 





A stranger when dining at a foreign hotel, 
says the Boston Traveler, was accosted by a 
detective, who said to him: “Beg your pardon; 
we are in search of an escaped convict, and, 
as a matter of form; will you oblige us by 
showing your passport?” 

“Do I look like a convict?” 

“Possibly not. In any case I shall require 
to see your passport.” 

The stranger, feeling annoyed, presented the. 
officer with the bill of fare and the latter 
commenced to read: “Sheep’s head, neck of 
mutton, pig’s feet.” 

“Very good,” he observed, “the description 
tallies. You will please come along with us” 
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1. Bankruptcey—Dividends—When an. action 


was brought before defendant was adjudged a 
bankrupt, and he failed to obtain a discharge, 
dividends in the bankruptcy proceedings re- 
ceived by plaintiff merely reduced the cause of 
action pro tanto.—American Woolen Co. v. 
Maaget, Conn., 85 Atl. 583. 


2. Fraud.—A materially false statement of 
a firm's assets and liabilities, made by one 
partner to secure credit, held available only 
to prevent a discharge of the firm and the 
partner making the statement.—Ragan, Malone 
& Co. v. Cotton & Preston, C. C. A., 200 Fed. 
546. 

3, Banks and Banking—Estoppel.—A bank 
which accepts a note obtained in negotiations 
conducted by its president may not deny tnat 
he had authority to represent the bank in tne 
transaction.—First State Bank of Teague v. 
Hare, Tex., 152 S. W. 501. 

4. Notice —A bank taking from payee 
notes of third persons as collateral security is 
not charged with notice of the understanding 
between the payee and the makers from the 
fact that one of the third persons, unconnect- 
ed with the bank when the notes were éx- 
ecuted was president on the making of the 
jaan.—Cooke v. Mesmer, Cal., 128 Pac 917. 


5. Usury.—Rev. St. § 5198 (U. S. Comp. St. 
1901, p. 3493),. providing a penalty against a 
national bank for usurious transactions, is ex- 
clusive, and the usurious interest cannot be 
set off against the principal debt, though the 
state statutes provide that such a counter- 
claim may be pleaded.—Merchants’ Nat. Bank 














of Portland v. “Jno. P. Sharxey Co., Ore., 128 
Pac. 1005. 


6. Bills and Notes—Accommodation Maker.— 
Accommodation makers of a note are, as be- 
tween the parties, sureties.—First State Bank 
of Teague v. Hare, Tex., 152 S. W. 501. 


7. Forbearance.—An implied agreement to 
forbear suit on a note for a time uncertain, 
while the payee should procure information as 
to a claim df shortage in land for which the 
note was given, was without consideration.— 
Astin v. Mosteller, Tex., 152 S. W. 495. 


8. Law Merchant.—Under the law mer- 
chant, the purchase of a note carries with it 
its collateral—Layton v. Hough, Mo., 152 S&S. 
W. 410. 

9. Pre-existing Debt.—One who receives 
an accommodation note, in payment of or as 
collateral security for a pre-existing debt, is a 
holder for value, though he knows that the 
maker is an accommodation party. —Martin L. 
Hall Co. v. Todd, 139 N. Y. Supp. 111. 


10. Brokers—Margin Transactions.—A stock- 
broker’s action against a customer, to recover 
the balance due on margin transactions after 
having sold the customer out, could not be 
maintained, where the customer was given no 
notice of the time of sale.—Fairchild v. Flom- 
erfelt, 139 N. Y. Supp. 44. 

11. Building and Loan Ass0ciations—Part- 
nership.—A domestic building association is 
conducted on the mutual plan, and its stock- 
holders are partners.—Layton v. Hough, Mo., 











.152 S. W. 410. 


12. Carriers of Goods—Initial Carrier.—A 
shipper may enforce the common-law lability 
of an insurer against the initial carrier alone, 
provided the shipment is a through one, and 
the contract of shipment so stipulates.—Bock- 
serman v. St. Louis & H. Ry Co., Mo., 152 S. W. 
389. 

13s——-Labor Strike.—A stipulation of a bill 
of lading that the carrier shoulda not be Mabie 
for delay by reason of strikes was just, rea- 
sonable, and not inconsistent with public pol- 
icy.—Leavens' v. American Express Co., Vt., 
85 Atl 6557. 


14. Carriers of Live Stock—28-Hcur Law.— 
An agreement between an interstate carrier 
and the owner of certain animals transported 
in interstate commerce for the confinement of 
the animals for a period longer than 36 hours 
is void, as prohibited by the 28-hour law.— 
Webster v. Union Pac. R. Co., U. S. D. C., 200 
Fed. 597. 

15, Carriers of Passengers—Baggage.—A 
diamond necklace, carried by a female passen- 
ger, is baggage, though not used on the jour- 
ney.—Sherman v. Pullman Co., 139 N. Y. Supp. 
51. 

16. Blevators.—An elevator used to carry 
passengers is a common carrier.—Perrault v. 
Emporium Department Store Co., Wash., 128 
Pac. 1049. 





17. Champerty and Maintenance,—Pleading. 
—Where a bill in equity did not on its face 
savor of champerty or maintenance, defend- 
ants could not avail themselves of this defense 
without having pleaded it.—Johnson v. United 
Rys. Co of St. Louis, Mo., 152 S W. 362. 
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18. Chattel Mortgages—Equity of Redemp- 
tion—A mortgagor of chattels, having an 
equity of redemption, has an interest in the 
property, even after maturity of the debt, 
which may be mortgaged by him.—J. I Case 
Threshing Mach. Co. v. Rice, Wis., 1389 N. W. 
445. 


19. Commerce—lInterstate Business.—A city 
license tax on right of interstate telegraph 
company to do local business does not impose 
unconstitutional burden on its interstate busi- 
ness because its intrastate business was done at 
the loss of 86 cents.—Williams v. City of Tal- 
ladega, 33 Sup. Ct. Rep. 116. 

20. Intoxicating Liquor.—Where the com- 
merce clause of the federal Constitution is in- 
voked as a protection to traffic in intoxicating 
liquor, the courts may inquire into methods to 
determine whether the transactions constitute 
legitimate interstate commerce or are intended 
to evade the state Constitution and law.—State 
v. Kirmeyer, Kan., 128 Pac. 1114. 

21.——-State Law.—A state law is not invalid 
as an interference with interstate commerce 
because it is similar to the federal act on the 
same subject, but it must interfere directly or 
substantially, and not incidentally, therewith. 
—Southern Ry. Co. v. Railroad Commission of 
Indiana, Ind, 100 N. E. 337. 

22. Taxation.—Taxation of shares in for- 
eign corporations owned by citizens under 
Burns’ Ann. St. Ind. 1908, while shares in do- 
mestic corporations are only taxable when 
property of the corporation is not exempt, does 
not violate commerce clause of the Constitu- 
tion.—Darnell y. State of Indiana,—33 Sup. Ct. 
Rep. 120. 

23. Common Carriers—Intermediate Carrier. 
—Where an intermediate carrier is sued for 
loss of freight on its line, it cannot complain 
because the initial carrier also ilable is not 
made a party defendant.—Lacey v. Oregon R. 
& Navigation Co., Ore., 128 Pac. 999. 

24.——Limitation of Liability—The common- 
law liability of a carrier may be limited by a 
Special contract which is supported by a con- 
sideration, is reasonable, and fairly entered in- 
to, and which does not cover losses by negli- 
gence or misconduct.—Missouri, K. & T. Ry. 
Co. v. Walston, Okla., 128 Pac. 909. 

25. Compromise and Settlement—Disputed 
Claim.—A compromise of a disputed claim fur- 
nishes a sufficient consideration to uphold the 
terms thereof, though the claim is without 
merit—S. H. Kress & )Co. v.° Moscowitz & 
Zucker, Ark., 152 S. W. 298. 

26. Satisfaction.—Acceptance of check “in 
full payment to date,” following, an honest dis- 
pute on amount due, held a _ satisfaction.— 
Metropolitan Shirt Waist Co. v. Kamioner, 138 
N. Y. Supp. 1067. 

27. Constitutional Law—Contempt.—Due pro- 
cess of law does not require a jury in con- 
tempt proceedings.—McDougall y. Sheridan. 
Idaho, 128 Pac. 954. 

28. Contracts—Campaign Committee.—Where 
plaintiffs furnished printed matter to the chair- 
man of a committee furthering the nomination 
of a candidate for the United States Senate, 
the members of the committee were jointly and 
severally liable therefor.—Vader v. Ballou, Wis., 
139 N. W. 413. 

















29. Meeting of Minds.—A contract must 
result from the concurrence of the minds of 
two persons, and is not dependent on the un- 
derstandings of one of them.—Roberta Mfg. Co. 
v. Royal Exchange Assur. Co., N. C., 76 S. E. 
865. 


30. Modification——Though a written un- 
sealed building contract provides that no al- 
terations shall be allowed unless the cost be 
agreed to in writing in advance, and no change 
shall be made except in writing, a modification 
may be made by oral contract.—Simpson v. 
Mann, W. Va., 76 S. B. 895. 

31. Mutuality.—A contract to sell such 
quantities of a commodity as the buyer may 
choose to order, the buyer not agreeing to or- 
der any quantity, is void for want of mutuality. 
—T. B. Walker Mfg. Co. v. Swift &.Co., C. C. 
A., 200 Fed. 529. 

32. Rescission.—A party at fault in per- 
formance may not sue to rescind the contract. 
—Norris v. Letchworth, Mo., 152 S. W. 421. 

33. Rescission.—False representations by 
the seller of stock that he had arranged with 
other stockholders and directors that the buy- 
er would be made director, treasurer, and busi- 
ness manager of the corporation at a weekly 
salary constituted a material representation, 
affording ground for rescission.—Schwab v. Es- 
bendale, Wis., 139 N. W. 420. 

34. Restraint of Trade.—An agreement for 
benefit of a manufacturer fixing the prices at 
which the product should be sold as a means 
of securing a reputation for producing a su- 
perior product in tle absence of anything to 
show that the product controlled the mar- 
ket, held not invalid as a contract in restraint 
of trade.—.D Ghirardelli Co. v. Hunsicker, Cal., 
128 Pac. 1041. 

35. Restraint of Trade.—A contract bind- 
ing a seller of a business not to engage in 
similar business will not be enforced, unless 
the restrictions are limited as to time and ter- 
ritory, and it is necessary to uphold the con- 
tract in order to give the purchaser of the 
business the benefit of his purchase.—Fries v. 
Parr, 139 N. Y. Supp. 220. 

36. Third Person.—Plaintiff may sue on a 
promise by defendant to another to pay such 
other’s indebtedness to plaintiff.—Reiley v. 
Spokane Sanitary Laundry Co., Wash., 128 Pac. 
1075. 

37. Corporations — Minority Stockholder.— 
General charges of fraud and collusion on the 
part of officers and directors of a corporation 
held not sufficient to entitle a stockholder to 
maintain a suit or a petition in intervention to 
assert rights of the corporation without show- 
ing that he endeavored to obtain action by the 
corporation.—Continental & Commercial Trust 
& Savings Bank y. Allis-Chalmers Co., U. S. D. 























' Cc, 200 Fed. 600. 


38.——Minority Stockholders.—Additional sal- 
ary voted by directors of a corporation to them- 
selves held illegal, and recoverable for the 
benefit of the corporation in a representative 
suit by a minority stockholder.—Godley  v. 
Crandall & Godley Co., 139 N. Y. Supp. 236. 

39. Minority Stockholders.—Where majori- 
ty stockholders elected themselves directors, 
then officers, and then distributed a substan- 
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tial part of the prodts to themselves by voting 
themselves excessive salaries, the minority by 
a representative action could compel a return 
of the fund to the corporation’s treasury.— 
Carr v. Kimball, 139 N. Y. Supp. 253. 


40. Payment for Stock.—Resoiution of di- 
rectors of a corporation, accepting alleged fu- 
ture services of certain subscribers to the cor- 
poration’s stock in payment therefor, held in- 
sufficient to constitute full payment of the 
stock after insolvency as against corporate 
creditors.—Shipman, Denny, Rhame & Co. v. 
Portland Const. Co., Ore., 128 Pac. 989. 

41. Trust Fund.—tThe assets of a corpora- 
tion are, in equity, a trust fund in which cred- 
itors have a right superior to stockholders.— 
Johnson v. United Rys. Co. of St. Louis, Mo., 
162 S. W. 362. 

42. Void Judgment.—a _ stockholder is 
sufficiently interested in any judgment against 
the corporation by virtue of his being a stock- 
holder to enable him to intervene to expunge 
from the records a void judgment.—Newhall v. 
Western Zinc Mining Co., Cal., 128 Pac. 1040. 

43.—Criminal Evidence—Good Character.— 
Good character of accused as to the issue 
charged is admissible, not only as a matter of 
defense, but in mitigation, without accused 
having testified and without evidence of self- 
defense.—Gilbert v. State, Okla., 128 Pac. 1100. 

44. Common Purpose.—Where several per- 
sons acted in concert in attempting to commit 
larceny from the person while mingling with 
a crowd, the acts of each were admissible 
against the others, provide® there was evidence 
of a common purpose.—Commonwealth vy. Cline, 
Mass., 100 N. E. 358. 

45. Confessions.—In a prosecution for re- 
receiving stolen stamps, a conviction could not 
be sustained on defendant's extrajudicial con- 
fession of acts or declarations, without cor- 
roborative proof that the property was in fact 




















stolen.—Naftzger v. United States, C. C. A.,, 
200 Fed. 494. 
46. Silence. — A _ person in custody on a 


charge of crime is not called upon to contra- 
dict statements prejudicial to him made in his 
presence, and, though they are not contradict- 
ed, they are not admissible in evidence.—Ellis 
v. State, Okla., 128 Pac. 1095. 


47. Courts—Dictum.—Where a © decision is 
based on two independent lines of reasoning, 
neither one is a dictum, but one is as neces- 
sary to the decision as the other.—Pugh v. 
Moxley, Cal., 128 Pac. 1037. 

48. Precedents.—A decision of a. state 
court of last resort construing a state statute 
is binding on the federal courts sitting in that 
state—Ehmen v. City of Gothenburg, Neb., C 
Cc. A., 200 Fed. 564. 

49. Precedents.—The law of a state as to 
real property within its borders, as announced 
by the highest judicial tribunal of the state, 
will be followed by federal courts sitting there- 
in.—Ehmen v. City of Gothenburg, Neb., C. C. 
A., 200 Fed. 564. 

50. Damages—lInterest.—A purchaser paying 
the price in reliance on fraudulent representa- 
tions of the vendor as to the acreage is en- 
titled to interest from the date of payment.— 
Salyer v. Blessing, Ky., 152 S. W. 275. 











§1. Mitigation—In an action for open 
shadowing of plaintiff, evidence that it was 
done to prevent his leaving town, so that he 





‘would be available as a witness, held admis- 


sible in mitigation of damages.—Shultz yv. 
Frankfort Marine Accident & Plate Glass Ins. 
Co., Wis., 139 N. W. 386. 

52. Deeds—Delivery.— Where a deed is de- 
livered by the grantor in escrow, to be de- 
livered to the grantee upon the grantor’s death, 
possession to begin immediately, the delivery 
was complete.—Northrup v. Coon, 138 N. Y. 
Supp. 1044. 

53. Divorce—Amending Decree.—The failure 
of a decree in divorce to require the husband 
the unsuccessful party, to support the child, 
would not estop the state from subsequently 
compelling him to do so by amending the judg- 
ment.—White v. White, 138 N. Y. Supp. 1082. 

54. Defenses.—A wife, who is sued for di- 
vorce for adultery, may not interpose as a de- 
fense the husband’s guilt of extreme cruelty.— 
Bancroft v. Bancroft, Del., 85 Atl. 561. 


55. Desertion.—Where a husband repents 
his wrongful desertion, and returns, intending 
to resume marital relations, the wife’s failure 
to do so put her in the wrong, and makes her 
the deserting party.—Womble vy. Womble, Tex., 
152 S. W. 473. 

56. Modification of Decree.—The court in 
a divorce case may, after the term, reconsider 
its ratification of an agreement dividing the 
property when it is made to appear that the 
agreement was procured by fraud or duress.— 
Apple v. Apple, Ark., 152 S. W. 296. 

57. Estoppel—Voluntary Transfer. — That 
plaintiff permitted certain personal property to 
remain on a farm where all the parties resided, 
and permitted his mother to deal with it as 
her own, did not estop him from claiming title 
as against defendants, to whom tne mother 
gave the property without consideration.—Al- 
bright v. Albright, Wis., 139 N. W. 413. 

58. Evidence—Judicial Notice.—The court 
will take judicial notice that, owing to the 
topography of the country, there is no county 
in the state in which it is practicable to serve 
all of its inhabitants with water by means of 
one system of works.—San Joaquin & Kings 
River Canal & Irrigation Co. v. James J. Steven- 
son, Cal., 128 Pac. 924. 


59 Fraud—Burden of Proof.—A plaintiff su- 
isg for fraud must show that the representa- 
tion was intentionally made with intent that 
plaintiff should act on it; that it was false and 
known by defendant to be false; that the repre- 
sentation was not an opinion, was material, and 
relied on by plaintiff to his damage.—Pierce 
v. Cole, Me., 85 Atl. 567. 


60. Warranty.—An action by a purchaser, 
relying on the representations of the vendor 
as to the acreage for the difference between 
the number of acres conveyed and the number 
paid for, is not based on any warranty in the 
deed, but on the representation.—Salyer  v. 
Blessing, Ky., 152 S. W. 275. 


61. Fraudulent Conveyances—Failure to Rec- 
ord.—Where a mother executed a deed to her 
daughter while solvent, it was not rendered 
fraudulent by reason of the grantee’s failure to 
record it until after liability had accrued on the 
bond to plaintiff, on which the mother became 
surety.—Litschgi. v. Gottlieb, Mo., 152 S. 
310. 














62. Frauds, Statute of—Memorandum.—A 
contract for the sale of lands is insufficient un- 
der the statute of frauds, unless all the terms 
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of the contract, including the consideration, are 
evidenced by the writing.— Baker v. Haswell 
& Taylor, Okla., 128 Pac. 1086. 

63. Partnership.—A contract of partner- 
ship need not be in writing, though it is 
agreed that the partnership will purchase a 
turpentine business which includes leases of 
land and personality used in the business of 
the value of more than $50.—Lane v. Lodge, 
Ga., 76 S. E. 874. 

64. Good Will—Burden of Proof.—One claim- 
ing damages for injury fo his good will must 
furnish sufficient data to enable the jury, with 
a reasonable degree of certainty, to estimate 
the actual damages.—Sessinghaus Milling Co. 
v. Hanebrink, Mo., 152 S. W. 354. 

65. Guaranty—Attorney Fees.—An action on 
a guaranty of a note, with costs of collection 
including attorney’s fees, is an action on an in- 
dependent contract of the guarantor, and his 
Mability depends on the guaranty.—Cooke v. 
Mesmer, Cal., 128 Pac. 917. 

66. Consideration.—Where the form of a 
guaranty contemplated subsequent deliveries in 
reliance thereon, the deliveries themselves are 
sufficient consideration.—J. P. Duffy Co. v. 
Todebush, 139 N. Y. Supp. 112. 

67. Place of Contract.—Whereé a contract 
of guaranty and the note guaranteed were 
made in Illinois, both were governed as to the 
guarantor’s liability by the statutes of that 
state.—Continental & Commercial Nat. Bank of 
Chicago v. Cobb, C. C. A., 200 Fed. 511. 

68. Ratification Where the note given 
for a loan guaranteed varied materially from 
the stipulations of the guaranty agreement, 
the guarantors were not bound unless there 
was a subsequent ratification.—-Metropolitan 
Trust Co. of City of New York v. Truax, 139 N. 
Y. Supp, 181. 

69. Husband and Wife—Gift.—No presump- 
tion of fraud arises from a gift by a wife to 
her husband of real property in contemplation 
of death or in testimonial of love and affec- 
tion.—Donlon y. Donlon, 138 N. Y. Supp. 1039. 

70.—Wife’s Contracts—A married woman 
may contract as if single, except where it is 
providea otherwise by statute.——Bogie v. Nel- 
son, Ky., 152 S. W. 250. 

71.——Wife’s Services.—A husband, in the ab- 
sence of a showing that the wife incurred any 
personal liability, or that her services did not 
belong to him, was alone entitled to recover 
for expenses and loss of time due to personal 
injuries to her.—Twedell v. City of St. Joseph, 
Mo., 152 S. W. 432. 

72. Injunction—Laches.—A buy»r of a busi- 
ness who without protest permitted the seller 
to engage in similar business for two years, 
held barred by laches from suing to restrain 
the seller from engaging in similar business in 
violation of his covenant.—Fries v. Parr, 139 
N. Y. Supp. 220. 

73.—Snow and Ice.—An owner should be 
enjoined from allowing snow and ice from his 
roof to be deposited in a narrow space between 
is building and the building of an adjoining 
owner.—Hollenbeck _ v. . Mark’s Lutheran 
Church.—138 N. Y. Supp. 1063. 

74. Ineaurance—Delivery.—A manual delivery 
of a fire policy to insured or to one authorized 
to represent him is not essential to make it 
binding on insurer.—Roberta Mfg. Co. v. Royal 
Exchange Assur. Co., N. C., 76 S. E. 865. 

75. Estoppel.—In an action to recover an 
amount paid by insured in settlement of an 
action on a liability within the policy, after 
insurer had repudiated liability and refused to 
defend, pleadings construed, and held not to 
raise the issues whether the insured was in 
fact liable in the original action, or whether 
the amount paid was excessive.—Butler Bros. 
v. American Fidelity Co., Minn., 1389 N. W. 355. 

76. Unconditional Ownership.——The exe- 
cution of an irrevocable deed of assignment 
for creditors will render void an insurance 
policy providing that it shall be void if the 
insured shall not be and remain the uncondi- 
tional owner in fee simple.—Roper v. National 
Fire Ins. Co, of Hartford, N. C, 76 S. EB. 869. 

77. Interest—Unliquidated Demand.—A claim 
for extra work being unliquidated as to amount, 





























interest thereon should not be allowed.— 
Fenichel v. Zicherman, 139 N. Y. Supp. 118. 

78. Unliquidated Demand.—The rule that 
interest cannot be allowed on unliquidated 


claims depends on whether the amount due 
can be ascertained by the debtor by computa- 
tion or means accessible to him when demand 
is made, and, when that is true, interest is 
properly allowed.—People ex rel. Cranford Co. 
v. Willcox, 138 N. Y. Supp. 1055. 

79. Libel and Slander—<Actionable Matter.— 
A false charge that an attorney had admitted 
advising giving a witness money to get her out 
of the way was libelovs per se.—Bird v. Press 
Pub. Co., 139 N. Y. Supp. 88. 

80. Actionable Publication.—Publication of 
a story falsely purporting to be by plaintiff, 
and relating in the first person an absurd and 
improbable adventure, held as to plaintiff, a 
member of geographical societies and a noted 
newspaper correspondent and traveler, and the 
holder of political and editorial positions, an 
actionable libel.—D’Altomonte v. New York 
Herald Co., 139 N. Y. Supp. 200. 

81. Slander of Title—A plaintiff suing for’ 
slander of title has the burden of proving the 
falsity of the statement complained of, and 
that the statement was made. maliciously.—Fant’ 
v. Sullivan, Tex., 152 S. W. 615. 

82. Lieenses—Revocation.—A business, which 
is a public benefit or a public evil, according 
as to how it is conducted, may, without uncon- 
stitutional discrimination, be regulated by re- 
quiring a license providing for its revocation — 
for abuse of privilege.—Commonwealth v. Mc- 
Gann, Mass., 100 N. E. 355. ; 

83. Limitation of Actions—Accrual of Action. 
—Limitations will not run in favor of a trust- 
tee against his beneficiary until there is some 
manifestation of a hostile purpose by the trus- 
tee, notice of which is brought home to. the 
beneficiary.—Home Inv. Co. v. Strange, Tex., 152 
S. W. 510. 

84. Master and Servant—Burden of Proof.— 
The burden of offering some affirmative proof 
of the due care of a deceased servant rests on 
his representatives; and it is not sufficient that 
an hypothesis which accounts for his injury 
without his fault is more reasonably probable 
than the defendant’s theory, which attributes 
it to his want of due care.—Taylor v. Pierce 
Bros., Mass., 100 N. E. 361. 

85. Respondeat Superior.—An employer is 
responsible for the negligent acts of an em- 
ployee only when such acts are within the ac- 
tual or ostensible authority of the employee, 
or within the apparent scope of his duty.— 
Clark v. Atchison, T. & S. F. Ry. Co., Cal., 128 
Pac. 1032. 

86. Statutory Violation.—Contributory neg- 
igence of a miner while at work in a mine will 
not defeat recovery for injuries resulting from 
the operator’s willful disregard of the mine 
and mining act, either by omission or commis- 
sion.—Tomasi v. Donk Bros. Coal & Coke Co., 
Tll., 100 N. E. 353. 

87. Mechante’s Lien—Claim of.—The defect in 
a claim of lien for labor or materials furnished 
in the erection of two buildings, arising from 
the failure to designate the amount due on 
each building, merely affects the priority of the 
lien and is no ground for refusing to admit it 
in evidence in a suit to foreclose it.—Pugh v. 
Moxley, Cal., 128 Pac. 1037. 

88. Materialman.—Under the mechanic’s 
lien statute the lien may be had where the ma- 
terials were furnished either under an express 
or an implied contract.—Richards v. Naudain, 
Del., 85 Atl. 559 

89. Materialman.—A mechanic’s lien will 
not be defeated because of the inclusion in the 
claim of lien of some lumber not delivéred or 
used, claimant having reasonably believed it to 
have been left at the proper place for use in the 
building: but reduction will be made therefor. 
—West Side Lumber & Shingle Co. v. Herald, 
Ore., 128 Pac. 1006. 

90. Mortgages—Equity.—An equitable mort- 
gage may be constituted by any writing from 
which the intention may be gathered, and an 
attempt to make a legal mortgage. which fatls 
for want of some solemnity, is valid in equity. 
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7 aaa v. Corn Exch. Bank, 139 N. Y. Supp. | 
f. 


91. Municipal Corporations—Locating Streets. 
—A municipal corporation exercises discretion- 
ary power of a public or legislative character 
in locating its streets, and is not liable for a 
failure to locate streets or for their misloca- 
tion, but an absolute duty rests on it to use 
reasonable care in their improvement and 
maintenance.—Cassidy v. City of St. Joseph, 
Mo., 152 S. W. 306. 


92. Negligence Per Se.—The running of an 
automobile at twice the maximum speed pre- 
scribed by ordinance, without sounding any 
horn or other gong as required by law, was 
negligence per se.—Hillebrant v. Manz, Wash., 
128 Pac. 892. 

93. Res Ipsa Loquitur.—Where a_ street 
was originally constructed in a proper manner, 
a recovery against a municipality for an injury 
caused by a defect in the street cannot be. based 
on the doctrine of res ipsa loquitur.—City of 
Corbin v. Benton, Ky., 152 S. W. 241. 

94. Parent and Child—Guardianship.—The pa- 
rent of a minor has no property right in his 
offspring, and his privilege of being awarded 
its custody is only a matter of right when the 
parent is found to be reasonably fitted to be- 
come such guardian.—Clark v. Superior Court 
~ ek for Los Angeles County, Cal., 128 Pac. 
1 b 

95. Partnership—Accounting.—In a firm ac- 
counting, the burden was upon the surviving 
partner to show that the firm was chargeable 
yith an expense account not entered until after 
the death of the deceased partner.—Keller v. 
Keller, 139 N. Y. Supp. 87. 

96. Elements of.—While a community of 
interest exists in the profits of a business, as 
profits, there is a copartnership; a share in the 
profits, not as profits, but as compensation for 
service, property, or opportunity furnished in 
aid of the business, does not constitute a part- 
nership.—Waegner v. Buttles, Wis., 139 - ee 
425. 

97. New Partner.—Where a _ contract is 
made for the sale of an interest in a firm, which 
shows its debts and liabilities and the interest 
the purchaser is buying, the purchaser is not 
liable for other debts and liabilities not known 
to him.—McGilvery v. McGilvery & Seeley, Ida- 
ho, 128 Pac. 978. 

98. Residence.—A partnership is not an en- 
tity, and cannot have a residence separate and 
distinct from_that of the partners composing it. 

E. IL Du Pont de Nemours Powder Co. _ v. 
Jones Bros., U. S. D. C., 200 Fed. 638. 

99.——_Undisclosed Partner.—The rule that an 
undisclosed principal is liable for goods pur- 
chased applies to a case where there is an un- 























disclosed partner.—Pacific Drug Co v. Hamil- 
ton, Wash., 128 Pac. 1069. 
100. Payment—Application.—The law gov- 


erning the application of payments is the same 
whether the payments are made on an ordi- 
nary running mercantile account, or on an ac- 
count made up of as many independent causes 
of action as there are bills of goods sold.— 


American Woolen Co. v. Maaget, Conn., 85 Atl. 
- 583. 
101. Principal and Agent—Notice.—Knowl- 


edge acquired by an agent before the agency 
is not notice to the principal, unless it was 
present in the mind of the agent when he acted 
for the principal.—Cooke vy. Mesmer, Cal., 128 
Pac. 91/. 

102. Power of Attorney.—A power of at- 
torney giving a son the right to “sell and dis- 
pose” of stocks and bonds standing in his 
mother’s name, as he should “think best,” did 
not authorize him to pledge such securities as 
collateral for his own obligations.—Platt  v. 
Francis, Mo., 152 S. W. 332. 

103. Trust Fraud.—Where a principal de- 
livers personaity to an agent to sell on com- 
mission, the proceeds, subject to the agent's 
lien for commission, constitutes a trust fund, 
which the principal may reclaim so long as its 
identity is not lost.—State Savings Bank v. 
Thompson, Kan., 128 Pac. 1120. 











104. Principal and Surety—Estoppel.—Where 
a surety is misled by fraudulent representa- 


tions of tne principal into executing a bond, 
and the obligee, innocent of the fraud, receives 
the bond, the surety is estopped from relying 
on the fraud.—Ward v. National Surety Co, 
Mo., 152 S. W. 397. 


105. Sales—Burden of Proof.—In absence of 
contrary evidence, the price at which defend- 
ants agreed to accept plaintiff's horse in ex- 
change for land would be considered its true 
value, so that, to entitle defendants to damages 
on the ground that the horse was not of the 
value agreed, the burden was ujyon them to 
show its value.—Kleeb v. McInturff, Wash., 128 
Pac. 1076. 


106. Conditional Sale.-—Where a condition- 
al sale contract provides for retaking the prop- 
erty on the buyer’s default, the seller may col- 
lect the balance of the price or retake the 
property, but cannot do both.—Pease v. Teller 
Corporation, Idaho, 128 Pac. 981. 


107. Damages.—For breach of a contract 
to manufacture and deliver merchandise bought 
for resale, the purchaser is entitled to recover 
as general damages the difference between the 
market price at the time and place of delivery 
asd the contract price, though he fails to prove 
special damages.—Finkelstein v. Selwitz, 139 
N. Y. Supy. 122. 


108. Specific Performance—Election.—Where 
a vendor was unable to convey a good title to 
a portion of the property, the vendee was bound 
to elect whether he would take specific perfor- 
mance as far as the vendor could perform, or 
damages for breach of contract.—Neil v. Mc- 
Clung, W. Va., 76 S. E. 878. 


109. Equity.—Where the entire facts are 
presented in an action for specific perform- 
ance of a contract, the rights of the parties 
should not be adjudged on technical questions 
so as to do injustice, but the court should give 
such judgment as will be just and equitable.— 
Pease v. Teller Corporation, Idaho, 128 Pac. 981. 


110. Notice.—Plaintiff, having purchased 
land from the owner with full knowledge that 
such owner had entered into a contract to con- 
vey it to defendant, held the land subject to de- 
fendant’s right to enforce specific perform- 
ance.—Webb v. Mason, Wis., 139 N. W. 442. 


111. Statutes—Construction.—Reports of com- 
mittees of the House of Representatives and the 
Senate may be consulted to ascertain the mo- 
tive of Congress in passing a statute.-—McLean 
v. United States, 33 Sup. Ct. Rep. 122. 


112. Subrogation—Overpayment.—Where the 
manager of a corporation receipted to defend- 
ant on behalf of such corporation for more 
money than he received, and later paid the dif- 
ference to the corporation, he was subrogated 
to the latter’s rights to recover the difference 
at law against defendant.—Wern vv. Brooklyn 
Union Coal Co., 138 N. Y. Supp. 1094. 


113. Telegraphs and Telephones—Special 
Damages.—The mere fact that a cable company 
Knew that a cipher message related to a “busi- 
ness matter” did not charge it with knowledge 
of the nature of a message so as to render it 
liable for special damages for failure to stop 
its transmission on the order of the sender.— 
Bertuch v. United States & Hayti Telegraph & 
Cable Co., 139 N. Y. Supp. 289. 

114. Torts—Shadowing by Detectives.—Open 
or rough shadowing of a person by detectives 
is actionable.—Schultz v. Frankfort Marine Ac- 














cident & Plate Glass Ins. Co., Wis., 139 N. W. 
386. 
115. Trusts—Deposit by Broker.—Where 4 


broker employed to sell property deposited the 
proceeds to the credit of his bank account, and, 
after using a portion thereof, deposited other 
moneys to make up the deficiency, they became 
impressed with the trust, and were subject to 
the rights of the principal, in the absence of 
proof of intervening rights.—State Savings 
Bank v. Thompson, Kan., 128 Pac. 1120. 


116. Wendor and Purchaser—Consideration.— 
An agreement to support one for life is a valu- 
able consideration, which will sustain the right 
of a grantee to a deed taken without notice of 
a prior unrecorded deed.—Northrup v. Coon, 
138 N. Y. Supp. 1044. 
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of the United States Reports, not having a set in stock at this time. If you prefer that 
edition we shall be pleased to secure one for you. 

Don’t forget that we have all the new books and a large stock of reports and ency- 
clopedias and that we are glad to have your inquiries. 


GEORGE I. JONES,... Law-Bookseller 
202 SO. CLARK STREET CHICAGO, ILL. 
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Elliott on Contracts 


By WILLIAM F. ELLIOTT 


Author of Roads and Streets, Railroads, Evidence, Etc. 


Six Big Books. More Than 7,000 Pages. Over 200,000 
Citations. Price $39.00 Delivered. 








The Bobbs-Merrill Company, Indianapolis 
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